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In the District Court of the United States for the 
District of Idaho, Northern Division 


No. 1488 
MARTIN WOLDSON, 


Plaintiff, 
vs. 


S. M. BAUMAN, ROY COPELAND and THE 
NATIONAL SURETY COMPANY, a corpo- 
ration of the State of New York, 

Defendants. 


COMPLAINT 


Plaintiff complains and for cause of action 
against said defendants, alleges and states: 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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That at all the times herein mentioned and for 
more than twenty years immediately preceding the 
commencement of this action, the plaintiff has been 
and now is a citizen and resident of the city of 
Spokane in the State of Washington, and that at all 
the times mentioned in plaintiff’s complaint the 
defendants S. M. Bauman and Roy Copeland have 
been and now are residents and citizens of Boundary 
County in the State of Idaho and that at all the 
times mentioned herein the defendant National 
Surety Company, a corporation has been and now 
is a corporation duly organized and existing under 
and by virtue of the laws of the State of New York 
and engaged in writing Fidelity Bonds in the State 
of Idaho and the amount in controversy in this suit 
exceeds the sum of $3,000, exclusive of interest and 
costs. 

II. 

That heretofore and on or about the 16th day of 
August, 1920 a petition was duly filed in the Dis- 
trict Court of the Eighth Judicial District of the 
State of Idaho in and for the County of Boundary 
for the organization of Drainage District No. 1 of 
Boundary County, Idaho to [8] include lands in 
Sections 19, 20, 27, 28, 29, 30, 31, 32, 33 and 34 Twp. 
62 N.R. 1 E.B.M. and lands in Sections 4, 5, 6, 8 
and 9 in Twp. 61 N.R. 1 E.B.M. and in Sections 25 
and 36 in Twp. 62 N.R. 1 W.B.M. all in Boundary 
County, Idaho, which said lands include the lands 
hereinafter particularly described. Said petition 
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was filed on or about August 16, 1920 and an order 
was thereupon duly entered directing notice of the 
hearing upon said petition to be given and notice 
of hearing thereon was duly given by the Clerk of 
said Court which said notice was duly published as 
required by law and due proof of such publication 
made and filed in said cause, and in accordance with 
said notice and the order directing the same to be 
given said matter came regularly on for hearing on 
October 21, 1920 and after hearing said matter the 
Court made and caused to be filed its findings of 
fact and conclusions of law and upon the same and 
in accordance therewith entered a decree organizing 
Drainage District No. 1 of Boundary County, Idaho, 
which said decree was dated October 21, 1920 and 
filed October 22, 1920, a true and correct copy of 
which is hereto attached marked Exhibit ‘‘A”’ and 
made a part hereof as fully as if written mn full 
herein, and plaintiff alleges that said decree is un- 
appealed from, and at all times since has been and 
now is in full force and effect. 


JOT, 

That thereafter an assessment roll was duly and 
regularly prepared and after notice given as re- 
quived by law, said assessment roll was duly ap- 
approved by said court. Thereafter a supplemental 
report was made and such proceedings were had, 
after due notice given as required by law, and an 
additional and supplemental assessment was dulv 
made by the Court upon all of the lands in said 
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District and a contract was entered into for the 
construction of the proposed improvements in the 
manner proposed and the same were constructed in 
[4] accordance with the plans and _ specifications 
adopted and approved by the Court. At the time 
both of said assessments were approved they in- 
cluded 430 acres of land in what is known as Frve’s 
Lake which was then covered with water and un- 
surveyed and there was assessed agamst the same 
in the first assessment $13,994.46. Said District also 
included 1015.5 aeres which was within what was 
known as Spvoll’s or Mirror Lake, which was also 
unsurveyed and against which an assessment in the 
sum of $33,005.38 was made on the first assessment. 
By the supplemental assessment an additional sum 
of $6,460.05 was assessed against the said 430.67 
acres in Frye Lake and an additional assessment 
in the sum of $15,232.50 was levied against the said 
1015.5 acres in Sproll or Mirror Lake. 

Thereafter for the purpose of more particularly 
describing said lands which had been within said 
Sproll or Mirror Lake, both of which your peti- 
tioner alleges were, at the time of the drainage 
thereof, meander lakes, said Drainage District No. 
1 for the purpose of definitely locating the same 
so that the same could be properly assessed and 
described for assessment purposes, caused said land 
within said former Frye, and Sproll or Mirror 
Lakes to be surveyed and be divided. The lands in 
Sproll or Mirror Lake were divided into 27 tracts, 
1 to 27 inclusive, and the said District for the pur- 
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pose of assessment allocated the same to the owners 
of land bordering on said Jake and in like manner 
divided Frye Lake into 17 lots and likewise allo- 
eated the same to the owners of Jand bordering on 
Fry Lake and thereupon said Commissioners filed 
their report showing said conditions and plaintiff 
alleges, that all parties in interest, including said 
Drainage Distriet No. 1 acquiesced thereim and said 
lands have thereafter been transferred and de- 
seribed by said lots except as hereinafter alleges 
and said lands have been held, owned and occupied 
by the persons to whom the same were allocated 
and their [5] successors in interest, and have been 
generally known, transferred and assessed by the 
lot numbers given them and the supplemental re- 
port of the Commissioners show such fact and con- 
dition and particularly shows the exact description 
of lot numbers was filed in said Court having juris- 
diction thereof, and after due hearing thereof said 
petition was duly approved by the Court in said 
proceedings in the month of August, 1924. 

Supplementary thereto some of said lot numbers 
were changed so that where one owner obtained 
more than one lot as originally numbered, all of 
his lots retained the one number only and there- 
after the addition of the letters of the alphabet 
were added in their order. 


ila, 
Plaintiff alleges that some of the lateral ditches 
contemplated by the original construction plan, but 
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which were not ineluded with the original contract 
and were by the Commissioners of said District 
eliminated, were not built and the area to be taken 
for said ditches was assessed and added to the as- 
sessment of the owners in an amended roll was 
approved by the Court and levied an uniform as- 
sessment against all of the lands within said Dis- 
trict, and particularly within Frve and Sproll or 
Mirror Lakes in the sum of $47.5016 per acre. Ob- 
jection was made to said assessment and report 
by the owners of said parcels of land Nos. 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13 and 14 inclusive, within 
the Sproll or Mirror Lake area, appearing by their 
attorney O. C. Wilson of Bonners Ferry, Idaho, for 
the reason that said lands had not been drained or 
reclaimed. 

Said matter came on for hearing and the parties 
appeared and by stipulation entered into on said 
hearing, the District secured the right of way for 
additional ditches in both Frye and Sproll or Mirror 
Lakes and it was agreed said ditches would be, by 
the said Commissioners of said District No. 1, dug, 
cleaned out, deepened and improved so [6] as to 
suitably and effectively drain said land above de- 
scribed within a reasonable length of time and on 
a hearing thereof the Court entered its decree dated 
August 24, 1924, providing among other things as 
follows: 

“Tt is further ordered, adjudged and de- 
ereed that the Commissioners of Drainage Dis- 
trict No. 1 of Boundary County, Idaho, within 
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a reasonable time, elean out, deepen and im- 
prove the present drainage ditch so as to suit- 
ably and effectively drain the land of objec- 


tors, to-wit: 


MIRROR or SPROLDL’S LAKE AREA 


Pareel No. 
11 ~=Aeeruing to Lot 2 See. 8 Twp. 61 N., R.1 E. 
2 eé eé¢ ¢¢ 3 eé 8 éé 61 N., éé i FE. 
13 a Seek ae ey oN. ee: 
14 a ae aes eee Gl IN. alls: 
6 aH eS eee OLN, oa. 
Less North 20 ft. 
fi - es ml sero e  GlN., Re 1a. 
8 et ee o¢ iy te 9 cag 61 N., ée ill E. 
I S ek ke eee OA No as. 
3 ics ‘*N.60 Rods Lot 4Sec.4 Twp. 61 N., R.1 E. 
4 a aoe woe 4 CUI UN. *° 1 OE. 
5) be Comite + “' 6G) N,, * LE. 
10 i oe eles.  6I N., “* 1 E. 


N. 

The Commissioners of said District failed to com- 
ply with said order and decree and the said land 
above referred to was not drained and thereafter 
the owner of said land made application to the 
Court in which said cause was pending for an order 


on the Commissioners of Drainage District No. 1 
to show cause why they did not comply with said 
order and decree, and said order to show cause was 
issued December 13, 1924 and recorded on Decem- 
ber 27, 1924. The hearing upon said matter was 
continued from time to time and the Commissioners 
of said district filed their answer thereon on or 
about the month of March, 1925. Said matter come 
regularly on for hearing and upon said hearing the 


8 Martin W oldson vs. 


Court made and entered its Findings of Fact and 
Conclusion of Law and Decree wherein it was found 
and decreed that said land had not been drained 
and reclaimed and that they would have been 
drained [7] if the drainage ditches had not been 
obstructed and had been built and the laterals con- 
stiucted as recommended by the Engineer and in 
said order and decree in said proceedings the said 
Court ordered the Commissioners of the District to 
forthwith clean out said drainage ditches and con- 
struct such laterals as might be required; to lower 
the outlet of the ditches and make such adjust- 
ments as might be required to drain said lands, a 
copy of which said Findings of Fact and Conelu- 
sions of Law is hereto attached, marked Exhibit 
‘*B” and made a part hereof. 

That upon said hearing the Court made and en- 
tered its order and decree upon said Findings of 
Fact and Conclusions of Law, a copy of which said 
Decree is hereto attached marked Exhibit ‘‘C’”’ and 
made a part hereof, and both are adopted as a part 
of this allegation, the same as if written in full 
herein. 

AGE 

Again the Commissioners of said Drainage Dis- 
trict No. 1 did not comply with said order and de- 
cree and said lands remained undrained and not 
suitable for eultivation, and could not be culti- 
vated and thereafter and about the latter part of 
the year 1927 ov the early part of 1928, the Com- 
missioners of said District presented an application 
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to the Court having jurisdiction thereof, and in 
which said Drainage District No. 1 was located and 
organized, wherein they set forth their failure to 
comply with said former order and sought addi- 
tional authority to make changes and mstall a 
booster pump and on or about the 20th day of Feb- 
ruary, 1928, after a hearing had upon said matter, 
they secured and said Court entered an order re- 
quiring the said Commissioners of Drainage Dis- 
trict No. 1 to deepen and clean out said ditches, 
construct other ditches, install booster pump and 
do whatever was necessary to make all of the land 
in said Drainage District No. 1 suitable for agvi- 
cultural purposes, a copy of which said order above 
referred to is hereto attached marked Exhibit ‘‘D”’ 
and made a part hereof as fully as if alleged and 
set forth in full herein, and the plaintiff alleges 
that the Commissioners of said Drainage District 
No. 1 have not and never have complied with said 
order. [8] 
VII. 

None of said orders requiring the construction 
of said ditches, the cleaning out, and deepening of 
said ditches and the doing of the work in reclaun- 
ing said land as to that portion of the land within 
Sproll or Mirror Lake were ever complied with by 
the Commissioners of said District and all of said 
orders are still in full force and effect and by reason 
thereof for many years all of said land was wn- 
suitable for cultivation, but by recent actions part 
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of said land has now been made suitable for cul- 
tivation and tillable. 


VII. 

At the time the land within the acreage herein- 
before described was originally assessed, it was lake 
beds and the condition thereof was only generally 
known as said land had always been covered with 
water and had never been dry so that the condition 
of the same could be seen. Thereafter a portion of 
said lake had been dramed and a supplemental 
and additional assessment roll was filed covering the 
assessment in said area and due notice was given 
and hearing was had thereon and said assessment 
roll was confirmed and approved by which an as- 
sessment was duly levied upon each and every acre 
of land belonging to said objectors in the sum of 
$47.5016 but on condition that the Commissioners 
of said Drainage District No. 1 

‘‘elean out said ditch to the original level 
thereof and maintain said ditch of said original 
level, construct such laterals as may be re- 
quired, and lower the outlet of the ditch or 
make such adjustment thereof as may be re- 
quired, and to do all of said work under such 
engineering supervision and direction as is 
acceptable to the Commissioners of said Dis- 
trict, and the objectors.’’ 


The parties who were the Commissioners of Drain- 
age District No. 1 at the time said order and de- 
cree was made, performed some work but never 
fully complied with said order and said order has 
never been complied with by the officials of said 
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District since it was made and by reason thereof 
a large portion of the land now belonging to this 
plaintiff with said Mirror Lake area was never 
reclaimed. [9] 

TS: 

In the year 1939 your petitioner made a request 
on the Commissioners of said District to complete 
said work as provided by said orders and decrees, 
but instead of so doing the Commissioners passed 
a resolution providing for the cleaning out only 
of the main ditches and proceeded to do said work 
during the fall and winter months when it was 
rainy and wet and was very expensive, but said 
work was of such extent that it did permit a con- 
siderable portion of said land to be plowed and 
reclaimed. 

The said S. M. Bauman opposed the doing of 
said work, tried to prevent the same, notified the 
workers who were doing the same to quit and that 
they would not get their money and in every way 
possible interferred with the doing of said work 
notwithstanding the fact that he knew that it had 
been ordered by the Court and that the duty to do 
said work was imposed upon him as a Commis- 
sioner of said Drainage District as a matter of law. 


xe 
This plaintiff alleges that the defendant S. M. 
Bauman was appointed Commissioner of said Dis- 
trict on June 17, 1939 and qualified on June 30, 
1939 and ever since has been and now is the duly 
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appointed, qualified and acting Commissioner of 
said District. . 

That the defendant Roy Copeland was appointed 
Commissioner of said District January 2, 1940 and 
qualified January 12, 1940 and ever since has been 
and now is the duly appointed, qualified and acting 
Commissioner of said District and that both of said 
defendants qualified by giving a bond in the sum 
of $5,000 conditioned as required by law for 
the faithful performance of their duties and the 
defendant, National Surety Company, which this 
plaintiff alleges was and is a corporation of the 
State of New York, became the surety on the bond 
of said defendants and each of them and entered 
into a written undertaking to insure the faithful 
performance of the duties of said defendants, which 
said bond at all times since has been and still is 
in full force and effect. 


XI. 

That after the appointment of the said S. M. 
Bauman, he has [10] endeavored in every way pos- 
sible to prevent the drainage of the lands belong- 
ing to the plaintiff and hereinafter more partic- 
ularly described. He opposed the cleaning out of 
the ditches leading to said land. He notified the 
parties who had before been engaged by the officers 
of said District not to proceed with said work as 
they would not be paid and after the said defendant 
Roy Copeland became a member of said Board of 
Commissioners he joined with the said S. M. Bau- 
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man and co-operated with him in his wrongful 
and unlawful acts in trying to prevent the lands 
belonging to the plaintiff from being drained. 
The plaintiff about the early part of the year 
1940 made application to said Board of Commis- 
sioners to complete the work before started for 
the draining of said land and ealled attention to 
the fact that the work which had before been done 
was successful and had partially drained said land 
and if completed would drain all of said land, but 
said defendants Bauman and Copeland, notitied 
this plaintiff that they would not permit said land 
to be drained and that they would not proceed 
with the draining of said land, or that they would 
not further clean out, said ditches, either the main 
ditches, lateral ditches or to any of the work re- 
quired and ordered by the Court and as plaintiff 
alleges it was the positive duty of said defendants 
so to do, but by joint co-operation of said two con- 
trolling the Board of Commissioners of said Drain- 
age District they prevented any work from being 
done and notified this plaintiff that such would not 
be done and caused a resolution to be passed and 
placed on the minutes of the meeting claiming 
that plaintiff’s land was worthless and that it could 
not be successfully drained and that they would not 
spend any more money draining it, all of which 
they knew was false and untrue and knew at the 
time such resolution was passed that the orders 
heretofore mentioned and described were outstand- 
ing requiring said work to be done, but in violation 
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of the [11] laws of the State of Idaho and of their 
oath of office and as their duty of such Commis- 
sioners and in violation of the orders of said Court 
appointing them, said two defendants acting wrong- 
fully, unlawfully and maliciously have refused to 
perform their duties as such Commissioners and to 
proceed to drain said land. 

Plaintiff alleges that the other Commissioner of 
said District, to-wit John Davidson refused to co- 
operate with said defendants and notified them 
that it was their duty to clean out the ditches and 
do said work, but notwithstanding said fact said 
defendants wrongfully, maliciously, unlawfully and 
in violation of their duties as such Commissioners, 
refused so to do. 

XII. 

The plaintiff thereupon notified the Commis- 
sioners of said District that if they did not proceed 
with said work, it would be necessary for him so 
to do, as he insisted said land should be drained as 
required by the orders of the Court and in this 
regard this plaintiff alleges that it was the inten- 
tion by all of said orders and the intention of the 
statute of the State of Idaho that the land meluded 
within Drainage District No. 1 which had been 
made a part thereof and upon which drainage dis- 
trict assessments had been charged and upon which 
maintenance assessments were being levied and 
charged, should be drained and that it was the 
positive duty of the defendants to comply with said 
law and the orders of the Court, all of which they have 
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refused to do and in order to get said land drained 
this plaintiff, in the year 1940, entered upon said 
land with drag line and equipment and proceeded 
to clean out a part of said ditches and doing the 
work set forth and required by the orders of the 
Court hereinbefore referred to, and that the plain- 
tiff in so domg succeeded in getting a part of said 
land drained so that more than 100 acres of said 
land, which had never before said time been drained 
so it could be cultivated, was drained so that it 
could be plowed [12] during the fall of 1940 and 
that if said ditches are cleaned out and kept 
cleaned out and the work provided in said orders 
earried out all of said land can be reclaimed within 
one or not to exceed two years time. 

Plaintiff alleges that said work done by him was 
necessary to be done in order to reclaim said land 
and that the plaintiff’s expenses in doing said work 
is the sum of $1,502.41, in which sum the plaintiff 
has been specially damaged by the wrongful and 
unlawful acts of the defendants and because of their 
failure and neglect to perform the duties imposed 
upon them by law. 


XIII. 

Plaintiff further alleges the fact, to be that the 
Commissioners of Drainage District No. 1 realiz- 
ing that they had not properly drained said land 
and complied with the orders of the Court in so 
doing, and on the 24th day of September, 1935, 
at a meeting of said Board, said matter was brought, 
to their attention and the Cominissioners there- 
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upon agreed that until said land, amounting to 
approximately 220 aeres and whieh is now the land 
owned by the plaintiff should be drained that the 
same should be withdrawn from maimtenanee taxa- 
tion and that taxes for maintenanee purposes should 
not be levied wpon said land until the same was 
maintained, but thereafter wrongfully and unlaw- 
fully in violation of said resolution so passed by 
them, proeeeded to assess said land and this plain- 
tiff requested the defendants to cancel said assess- 
ments for the years 1936 to 1940 incl. and not to 
assess said land until the same should be drained, 
but they refused to do so and plaintiff alleges that 
to prevent, said land from going to tax deed, he 
was required to and did pay said alleged main- 
tenanee taxes so assessed against said land when 
the same was not maintained or draimed in the 
sum of $1,477.97 and this plaintiff alleges that said 
defendants had no right to eontinue to levy or 
impose said drainage assessment agamst said land 
when they refused [13] to drain and reclaim the 
same and by reason thereof the plaintiff has been 
further specially damaged in the said sum so re- 
quired to be paid for said drainage tax amounting 
to $1,477.97 with interest thereon at the rate cf 
6% per annum from date of said payment, to-wit, 
the 18th day of December, 1939. 


XIV. 
Plaintiff became the owner of said land on or 
about the 16th day of July, 1982 and ever since 
has been and now is in the possession of said land. 
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Plaintiff alleges that by reason of the failure of 
said defendants to drain said land as it was their 
duty so to do and as required by the orders of this 
Court, this plaimtiff has lost the use of said land 
amounting to 221.86 acres and that the use of said 
land for one year and said use was reasonably 
worth the sum of $10.00 per acre and that the 
plaintiff by reason thereof has been specially dam- 
aged in the sum of $2,218.60, That because said 
work has not been completed the plaintiff will not 
be able to secure crops on another 100 acres of said 
land for at least one year additional and that by 
reason thereof the plaintiff will be further damaged 
in the additional sum of $1,000 because of the 
wrongful, and unlawful acts of said defendants in 
failing and refusing to comply with the orders of 
the Court and the statute of the State of Idaho. 


ONT 

Your petitioner alleges that during the time said 
land has been a part of said Drainage District and 
since the District commenced to assess the same for 
maintenance purposes and there has been assessed 
against the land of plaintiff hereinbefore set forth 
more than $4,080.00 for maintenance purpose and 
although said amount has been assessed against said 
221.86 acres the said Drainage District has not 
drained said land or maintained the same so that 
it could be cultivated and [14] that for the years 
1938, 1939 and 1940, and while the plaintiff was 
the owner of said land, the assessments for main- 
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taining a portion thereof amounts to the sum of 
$850.95 which has either been paid by the plaintiff 
or has been charged against said land and which 
has or will be lost, to this plaintiff and in which 
said sum he has been specially damaged by reason 
of the refusal of the defendants to perform the 
duties imposed upon them by law and their neglect 
and failure in refusing to carry out the orders of 
the Court and the statute in such cases made and 
provided and this plaintiff alleges that said defen- 
dants have failed, neglected and refused to perform 
the duties as such Commissioners and by reason 
thereof said National Surety Company, the surety 
upon their bond, is liable to the full amount of said 
bond and plaintiff alleges that the action of said 
two defendants in failing and neglecting to perform 
their official duties in not draining said land was 
wrongful and was done intentionally by said de- 
fendants for the purpose of preventing the plain- 
tiff’s land from being reclaimed and for the purpose 
of preventing the plaintiff from having the use of 
said land and for the purpose of endeavoring to 
compel the plaintiff to pay the maintenance on said 
land which had never been maintained so that said 
maintenance money could be used for the benefit 
of others in said District, including said defendants 
who are themselves owners of land in said District, 
which has been reclaimed and plaintiff alleges that 
said defendants have wilfully, wrongfully and in 
bad faith refused and neglected to perform their 
duties as Commissioners of Drainage District No. 
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1 in Boundary County, Idaho and that by reason 
thereof said defendants and each of them should 
be deprived of their office and that the penalty 
provided for by law should be assessed against said 
defendants and they should be required to pay the 
sum of $500.00 each as required by the statutes of 
the State of Idaho. 
XVI. 

Plaintiff alleges that the land in Sproll or Mur- 
ror Lake which [15] is now owned by him, and 
which is particularly complained of herein, has 
been regularly laid out and platted and said plat 
was adopted for assessment purposes in making the 
assessments in this proceedings into various tracts, 
as follows: 

That portion of Lot 5 Sec. 4, Twp. 61 N.R. 1 
E.B.M. lying below the meander line of the 
former Sproll or Mirror Lake 

That portion of the S14 of the SW, of Sec. 
4, Twp. 61, N.R. 1 E.B.M. lying easterly of the 
main lateral ditch, which said tracts last above 
mentioned comprise 38.45 acres and is referred 
to and designated as Lot 4 in See. 4 Twp 61 
Nano HE. 

Balance of the S14 of SW14 of Sec. 4 and the 
N14 of the NW14 of See. 9, Twp. 61 N.R. 1 
E.B.M. lying below the pumping area and which 
plaintiff believes is the old Government lake 
meander line boundary and designated and 
known as Tract 6-B in said Sections 4 and 9 
comprising 57.32 acres, except that portion in 
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the SEV of the SW, of said Sec. 4 designated 
as Lot 6-A comprising 10.36 acres 

That portion of said land which would be the 
SEA of the SEI of See. 5, Twp. 61 N.R. 1 
E.B.M. together with 

That portion of the NE1%4 of the NE14 of 
Sec. 8 Twp. 61 N.R. 1 E.B.M. which is referred 
to as Lot 7 Sections 5 and 8, comprising 48.84 
acres 

That portion of land which would have been 
the SW, of the SEY, of See. 5, together with 
the balance of said land within the boundaries 
of said District and pumping area in the NW14 
of the NEY, of Sec. 8 and a strip of land lying 
South and Westerly from the main lateral 
diteh and what would have been the NW14, of 
the SEY, of said See. 5 known as Lot 8-A in 
Sections 5 and 8, comprising 66.39 acres 


That said land has generally been referred to and 
was referred to by the Commissioners of said Drain- 
age District No. 1 in withdrawing the same from 
assessment for maintenance purposes in 1935 as 
about 220 acres in Mirror Lake, and is the land 
intended to be withdrawn from maintenance taxes 
by said resolution and is the only land in Mirror 
or Sproll Lake district which has not been re- 
claimed. 

Wherefore, plaintiff prays judgment against said 
individual defendants and each of them for the sum 
of $7,049.93 damages together [16] with judgment 
against the bondsman of said defendants and each 
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of them to the full amount of their liability on each 
of said bonds. 
JBL, 

That the individual defendants and each of them 
be removed from office and that a penalty be en- 
tered against said individual defendants and each 
of them for the sum of $500.00 in addition to the 
other damages hereinbefore prayed for. 


ek 
That the plaintiff have and recover of and from 
the defendants his costs and disbursements herein 
expended. 
WHITLA & KNUDSON 
Attorneys for Plaintiff, Res. & 
Ee On Add. Cocuy d Alene, 
Idaho 


State of Washington, 
County of Spokane—ss. 


Martin Woldson being first duly sworn on oath, 
deposes and says: I am the above named plaintiff, 
that I have read the above and foregoing complaint, 
know the contents thereof and verily believe the 
facts therein stated to be true. 

MARTIN WOLDSON 

Subscribed and sworn to before me this 3rd day 
of March, A. D. 1941. 

(Seal) E. V. KLEIN 
Notary Public for the State of Washington, resid- 

ing at Spokane. 

My Commission expires June 28, 1944. [17] 
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EXE 


In the District Court of the State of Idaho 
Kighth Judicial District, Boundary County 


In the Matter of Organizing 
of Drainage District. 


ORDER AND DECREE ORGANIZING 
DRAINAGE DISTRICT 


This cause came on regularly for hearing this day 
on the petition of various property owners for the 
organization of the District referred to in the peti- 
tion herein and embracing lands hereinafter de- 
scribed, the petitioners appearing by EK. M. Flood, 
their attorney, and no objections having been made 
thereto and the court having found that notice of 
such hearing was given as directed by the court and 
the statutes of the State of Idaho and that this day 
was fixed for said hearing and that the land em- 
braced in the proposed District is 4245 acres and 
that petitioners are the owners of in excess of one- 
fifth of said land, all of said land in said proposed 
district being in Boundary County, Idaho, and that 
the said lands in the proposed district are situate 
adjacent to Kootenai River and Deep Creek and the 
said land is covered with water during a large part 
of the summer season due to overflow water from 
Kootenai River and the backing of water into Deep 
Creek and in the spring of the year water covers 
all of said lands but as the season advances the 
water recedes so that part of said land later in the 
season is free from water and that as a result of 
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such overflow of such water crops can uot be grown 
to advantage and on considerable portions thereof 
no crops whatever can be grown; that said lands are 
rich and capable of producing large yields of grains, 
grasses and other products and the drainage of said 
lands will greatly inerease the production of cereals, 
grasses and other farm [18] products; that the water 
as it now exists has a tendency to stagnate during 
the summer months and render the surrounding 
sections to some extent unhealthy and a drainage of 
said land will remove a manance to the health of 
said community and will increase the revenues of 
Boundary County and the State of Idaho and that 
the plan of drainage proposed by the construction 
of ditches and dyking system is an advantageous 
and proper method of accomplishing the relief 
sougth by petitioners, and that said waters are not 
navigable. 

It is therefore ordered that said drainage district 
be and the same is hereby organized and established 
and that the name of said drainage district shall be 
“Drainage District No. 1 of the County of Bound- 
ary, in the State of Idaho’’, and said lands em- 
braced in said District are portions of Sections 19, 
20, 27, 28, 29, 30, 31, 32, 33 and 34 in Township 62 
North, Range 1 East and Sections 4, 5, 6, 8 and 9 in 
Township 61 North, Range 1 East and Sections 25 
and 36 in Township 62 North, Range 1 West in 
Boundary County, Idaho, and the Temporary 
boundaries of said district be and the same are 
defined as follows, to-wit: 
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Commencing at a point in the Southwest quarter 
of Section 27, Township 62 North, Range 1 E. 
where the railroad right of way of the Great North- 
ern Railway Co. is intersected by the railroad right 
of way of Kootenai Valley Railway Co., thence 
along the Westerly line of said right of way of 
Kootenai Valley Railway Co. to a point where the 
right of way of said Kootenai Valley Railway Co. 
intersects the right of way of the Spokane Inter- 
national Railway Co. thence in a Westerly direc- 
tion along the Southerly line of the right of way of 
said Spokane International Railway Co. for a dis- 
tance of approximately 5/8 miles to a point in the 
Southwest Quarter (SW) of the Southeast Quar- 
ter (SE14) of Section 8, in said Township and 
range to the Westerly point of a ledge of rock 
along [19] said right of way; thence in a Northerly 
direction to a point near the East line of Lot 5 in 
said Section 28 on the Southerly bank of the Koote- 
nai River; thence in a Westerly direction along the 
Southerly bank of said Kootenai River to the point 
where the Easterly bank of Deep Creek intersects 
said Southerly bank of the Kootenai River in said 
Lot 5 of Section 19, Township 62 North, Range 1 
East; thence along the Easterly bank of said Deep 
Creek to a point where the said Easterly bank of 
said Deep Creek intersects the track of Spokane 
International Railway Co. in the NE of Section 
36, Township 62 North, Range 1 West; thence in a 
Westerly direction along said track a distance of 
approximately 200 feet to the Southerly bank of 
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Fish Creek, situate in the Northeast quarter of See- 
tion 36, Township 62 North, Range 1 West; thence 
in a Southeasterly direction along the Northeasterly 
foot of the hill at an elevation of 1778 feet above 
sea level and through a portion of said Northeast 
quarter of Section 36, Township 62 North, Range 1 
West, and Section 31, Township 62 North, Range 1 
East and Sections 5, 6, 8 and 9 of Township 61 
North, Range 1 East, the end of said line extending 
in said Southeasterly direction being in Lot 3, Sec- 
tion 9, Townslip 61 North, Range 1 East; thence 
continuing at said elevation along the said foot of 
the hill in a Northeasterly direction to a point 
where the said line intersects the Westerly line of 
the Great Northern Railway Company’s right of 
way in Lot 5 of Section 4, Township 61 North, 
Range 1 East; thence in a Northerly and Easterly 
direction along the Westerly line of said Great 
Northern Railway Company’s right of way to the 
place of beginning. 

Done in open court this 21 day of October, 1920. 

JOHN M. FLYNN 
Judge. 


#6552 
State of Idaho, 
County of Boundary—ss. 


Filed for reeord at the request of EK. M. Flood on 
the 22 day of Oct. [20] 1920, at 3-30 o’clock P.M., 
and recorded in Book 5 of Judgments on on Page 
ol2. J. B. Brody, County Recorder by Dollie Bruce, 
Deputy. [21] 
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EXHIBITS 


In the District Court of the Eighth Judicial Dis- 
trict of the State of Idaho, in and for the 
County of Boundary. 


In the Matter of Drainage District 
No. L of Boundary County, Idaho. 


FINDINGS OF FACT AND CONCLUSIONS OF 
| LAW. 


The above entitled matter coming on to be heard 
this 16th day of March, 1925, in open Court at 
Bonners Ferry, Idaho, upon the Petition for and 
Order to Show Cause made and entered herein on 
the 13th day of December, 1924, in connection with 
the confirmation of the Supplemental and Addi- 
tional Assessment Roll filed in said matter relative 
to the Mirror or Sproll’s Lake Area and the Fry’s 
Lake Area in said District, and the matter being 
presented upon an agreed statement of facts on file 
in this Court, and the Court being satisfied in the 
premises and under said stipulated and agreed state- 
ment of facts does hereby make the following 


FINDINGS OF FACT 


I. 

That the lands of the objectors, viz., Georgia A. 
Morrison, Frank Zimmerman, H. W. Mansfield, 
Martin Peterson, James DeYoe and Simon Me- 
Donald, have not been drained by the facilities pro- 
vided by Drainage District No. 1 of Boundary 
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County, Idaho, and said lands are entitled to be 
suitable drained for agricultural purposes by virtue 
of the charges and assessments imposed upon said 
lands for said purposes ; 


ite 

That the lands of the above named objectors 
would be drained if the main drainage ditch of said 
District had not been obstructed by the caving of 
banks so that the same is not as [22] deep as origi- 
nally constructed and as ealled for by the plans and 
specifications of said ditch, aud if several laterals 
were constructed as recommended by engineers and 
the outlet of said ditch lowered if finally recom- 
mended by the engineers. 


JT, 

That if the original grade of the said diteh be 
restored from its outlet throughout its entire length, 
and several laterals were dug as recommended by the 
engineers, and the outlet of said ditch were lowered 
or other shght adjustment of said outlet made as 
finally determined by the engineers, the lands of 
the objectors would be drained sufficiently for agri- 
cultural - purposes. 

From the above Findings of Fact the Court makes 
the following: 


CONCLUSIONS OF LAW. 


I. 
That the commissioners of Drainage District No. 
1 of Boundary County, Idaho, are entitled to an 
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order dismissing the petition of the objectors in so 
far as said petition prays for an order vacating 
of modifying the Findings of Fact, Conclusions of 
Law or Decree entered herein relative to the con- 
firmation of the supplemental and Additional As- 
sessment Roll concerning the Mirror or Sproll’s 
Lake Area and The Fry’s Lake Area. 


IE 

That the objectors above named are entitled to 
an order directing the Commissioners of Drainage 
District No. i to forthwith, at the expense of said 
District and as an item of maintenance chargeable 
to the entire district, proceed to clean out said 
ditch to the original level thereof and maintain said 
ditch to said original level, construct such laterals 
as may be required, and lower the outlet of the 
ditch or make such adjustment thereof [23] as may 
be required, and to do all of said work under such 
engineering supervision and direction as is accept- 
able to the Commissioners of said District and the 
objectors herein. 

III. 

That the entire expense of the work, as above 
outlined, is a necessary expense of maintenance to 
be borned by the entire Drainage District as a 
whole; and the Commissioners of said district and 
objectors are entitled to an order declaring that 
an emergency exists for the creation of the in- 
debredness to be incurred in connection herewith 
in case the cost of such maintenance and repair 
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exceeds the revenue heretofore provided, for the 
maintenance fund for the year 1925. 
W. F. McNAUGHTON 
District Judge. [24] 


i 


EXEDDB IC” 
In the District Court of the Eighth Judicial Dis- 
trict of the State of Idaho, in and for the 
County of Boundary. 


In the Matter of Drainage District 
No. 1 of Boundary County Idaho. 


ORDER AND DECREE 


The above entitled matter coming on to be heard 
this 16th day of March, 1925, upon the Petition and 
Order to Show Cause made and entired herein on 
the 13th day of December, 1924, in connection with 
the Supplemental And Additional Assessment Roll 
on the Mirror or Sproll’s Lake Areas and on the 
Fry Lake Area of Drainage District No. 1 of 
Boundary County, Idaho, and said matter having 
been submitted to the Court upon an agreed state- 
ment of facts, and the Court being satisfied in the 
premises, and having made Findings of Facts and 
entered Conclusions of Law herein, 

It is hereby ordered, adjudged and decreed, 


ie 
That the petition of the objectors, Georgia A. 
Morrison, Frank Zimmerman, H. W. Mansfield, 


30 Martin Woldson vs. 


Martin Peterson, James Deyoe, and Simon Me- 
Donald, for an Order to Show Cause, which was 
filed on December 18, 1924, be and the same is 
hereby dismissed in so far as said petition prays 
for an order vacating or modifying the findings of 
Fact, Conclusions of Law or Decree entered herein 
relative to the confirmation of the Supplemental 
and additional assessment roll concerning the Mir- 
ror or Sproll’s Lake Area and the Fry Lake Area: 


II. 

That W. H. Hoagland, J. H. MeDonald and Frank 
Clapp, commissioners of Drainage District No. 1 
of Boundary County, Idaho, be and they are hereby 
instructed to forthwith, at the [25] expense of said 
District and as an item of maintenance chargeable 
to the entire district, proceed to clean out said 
ditch to the original level thereof and maintain said 
ditch to said original level, construct such laterals 
as may be required, and lower the outlet of the 
ditch or make such adjustment thereof as may be 
required, and to do all of said work under such 
engineering supervision and direction as is accept- 
able to the Commissioners of said District and the 
objectors herein. 

ITI. 

It is further ordered, adjudged and decreed that 
an emergency exists for the creation of the in- 
debtedness to be incurred in connection with the 
above work as outlined, and in ease the cost of such 
maintenance and repair exceeds the revenue hereto- 
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fore provided for the maintenance fund of Drain- 
age District No. 1 of Boundary County, Idaho, for 
the vear 1924, the Commissioners of said District 
are hereby authorized and Directed to issue war- 
rants of said district in payment of said necessary 
expense and raise the funds for the payment of 
said warrants as provided by drainage laws of the 
State of Idaho, and said warrants are hereby de- 
clared to be a preferred claim against said District 
and a proper maintenance charge. 


Done in open Court at Bonners Ferry, Idaho, this 
16th day of March, 1925. 
W. F. MceNAUGHTON 
District Judge. [26] 


19,0 SURE IE Die 


In the District Court of the Eighth Judicial Dis- 
trict of the State of Idaho, in and for the 
County of Boundary. 


In the Matter of Drainage District 
No. 1 of Boundary County, Idaho. 


ORDER 


In the above entitled matter, the Commissioners 
of Drainage District #1 having made application 
to the Court for an Order for permission to do ad- 
ditional work and ineur additional expense in con- 
nection with the drainage of the land within said 
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Drainage District, which has not been drained by 
the work heretofore done, said appheation being 
based upon Findings of Fact and Conclusions of 
Law and Order and Decree made and entered by 
the Court in the above entitled matter on the 16th 
day of March, 1925, by which it was determined 
by the Court that certain additional work should 
be done by the Commissioners of said District for 
the purpose of furnishing additional drainage to 
the land of certain objectors who appeared in op- 
position to the confirmation of certain assessments 
proposed to be made against the land of said ob- 
jectors within the limits of said district and it 
appearing from the report of the present Commis- 
sioners of said Drainage District that there has 
been a change in the Commissioners of said District 
since said order was made and it further appearing 
that the above mentioned order of the Court has 
not been complied with by the Commissioners in 
the office at the time said order was made or by the 
Commissioners that have since been in office, 

And whereas, by said above mentioned Order it 
was adjudged that an emergency existed requiring 
the construction of certain work, the cost of which 
would be borne as maintenance charge against said 
District and the Commissioners on this application 
having [27] presented with their application, plans 
of their Engineer for the construction of the work 
heretofore ordered to be done by the Court pursuant 
to the above mentioned Order made March 16, 
1925, the total estimated cost of said improvement 
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being Twenty Three Thousand ($23,000.00) Dol- 
lars in accordance with a detailed estimate hereto 
attached, reference to which is hereby made and 
the same made a part hereof. 


Wherefore, it is ordered, that a new outlet be 
constructed by the Commissioners of said Drainage 
District #1 with a grade approximately two (2’) 
feet lower than the present outlet of said District, 
said original outlet not to be changed or interfered 
with at all, the new outlet to be located as follows: 

Beginning at the junction of the Main and 
Frye Lake ditches of Drainage District #1, 
which point is about 300° North of the South- 
west (SW) corner of Lot Six (6) Sec. 19, Twp. 
62 N. Rg. 1 E.B.M. running thence Northerly 
across said Lot Six (6) to the left bank of the 
Kootenai River a distance of about Five Hun- 
dred (500’) Feet. 


‘he Commissioners are further ordered, to cause 
the necessary pipe to be put in place for the pur- 
pose of carrying the water out of said Drainage 
District thin said proposed outlet and also to 
cause all pipes to be installed that may be necessary 
or advisable to successfully drain said land and con- 
duct the water thru said outlet. 

The Commissioner's are further ordered, to deepen 
and clean out the ditches now constructed in said 
Drainage District to such depth as may be neces- 
sary and to construct such other ditches within said 
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Drainage District as may be necessary to suffi- 
ciently drain all the land within said Drainage Dis- 
trict to such extent as may be necessary to make 
all of the land within said Drainage District suit- 
able for agricultural purposes. [28] 
The Commissioners are further ordered to install 
a pump at the following location, to-wit: 
Approximately at the section corner common 
to Sections 31 and 32, Twp. 62, N.R. 1 E.B.M. 
on the township line between Twp. 61 and 62 
N.R. 1 E.B.M. 


and cause such pump to be operated at all times 
that may be necessary to provide suitable drainage 
for the land not drained by the drainage system as 
now constructed, provided, however, that in the 
discretion of the Commissioners the pump now in 
use may be moved to the above mentioned location 
instead of installing an additional pump if the Com- 
missioners shall determine that the result can be 
accomplished by moving the location of the pump 
now installed. 

Done in Open Court this 20th day of February, 
1928. 

W. F. MceNAUGHTON 
District Judge. 


[Endorsed]: Filed Mar. 6, 1941. [29] 
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ANSWER 


The Defendants Answering the Complaint of the 
Plaintiff, Allege and Says: 


IG 

Admit the allegations set forth in paragraph 1 
of Plaintiff’s Complaint except that Defendants 
deny that the amount in controversy in this swt 
exceeds the sum of $3,000.00, exclusive of interest 
and costs as alleged in said Paragraph I, and De- 
fendants allege that as shown by Plaintiff’s Com- 
plaint the sum of $1502.41 is the amount in contro- 
versy in this action, exclusive of interest and costs. 


Et: 
Defendants admit the allegations set, forth in 
Paragraph II of plaintiff’s Complaint. 


Lis 
Defendants admit the allegations set forth in 
Paragraph III of plaintiff’s Complaint except that 
Defendants deny that the lands in Sproll or Mirror 
lake are owned by anyone other than the State of 
Idaho. 
LY. 
Defendants admit the allegations set forth in 
Paragraph IV of Plaintiff’s Complaint. 


Ve 
Defendants admit the allegations set forth in 
Paragraph [30] V of Plaintiff’s Complaint. 
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VI. 
Defendants admit the allegations set forth in 
Paragraph VI of Plaintiff’s Complaint. 


WEE, 

Defendants deny generally and specifically every 
allegation set forth in Paragraph VII of Plain- 
tiff’s Complaint and Defendants allege that the 
matter in controversy herein, which is used as a 
basis of a claim of relief by the Plaintiff against 
the Defendants, has heretofore been decided in an 
action instituted and terminated in the District 
Court, of the Highth Judicial District of the State 
of Idaho, in and for the County of Boundary, in 
which action the identical Martin Woldson, now 
the Plaintiff herein, was Plaintiff, and Drainage 
District No. 1 of Boundary County, Idaho, the 
Defendant. That the same question raised herein 
relative to lack of satisfactory reclamation of the 
lands described was raised in the afore-mentioned 
action and after a hearing held thereon, an Order 
of Dismissal was entered. That copies, marked ‘‘ De- 
fendants Exhibit A”’ of the Petition, Response to 
Petition, and Order of Dismissal in said cause are 
attached hereto and ineorporated herein and made 
a part of this Answer by reference. 

Defendants further allege that the lands claimed 
to be owned by the Plaintiff herein, are situated 
below the level of the main ditch system of Drain- 
age District No. 1 of Boundary County, Idaho, 
and that the original plans for reclamation of the 
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lands of Drainage District No. 1 were not properly 
prepared and designed so as to make possible the 
reclamation of the lands now claimed to be owned 
by the Plaintiff; That in an effort to reclaim said 
lands Drainage District No. 1 of Boundary County, 
Idaho, through its Commissioners, have expended 
upon said lands, in addition to the original con- 
struction costs of the Drainage System of said 
Drainage District, the swn of $12,466.96 in the 
years 1925 and 1926, the sum of $1493.19, [31] in 
the year 1933, and the sum of $1500.00 in the vear 
1939, and various other amounts in other years, 
and in addition thereto have installed a booster 
pump to take water from said lands and pump the 
same into the main ditch of the District’s drainage 
system; And said District, through its various Com- 
missioners, have constantly endeavored to reclaim 
the lands now claimed to be owned by the Plaintiff 
herein, and that in addition thereto former claim- 
ants of ownership of said lands have expended 
thousands of dollars in an effort to reclaim said 
lands, all of which has been to no avail. 

That, the Defendants, Bauman and Copeland, 
herein have made a careful investigation of said 
Jands and are absolutely satisfied that said lands 
cannot be reclaimed due to the fact that the plan 
for drainage and the system of diking and reclama- 
tion heretofore constructed is insufficient and in- 
adequate on account of improper design of the 
drainage system of said District, and vour Defen- 
dants allege that under the facts heretofore exist- 
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ing, they do not deem and have so found, that 
further expenditure of maintenance funds of the 
District is not, proper for the purpose of obtaining 
an additional construction effect, and that the 
remedy of the Plaintiff in obtaining such reclama- 
tion is provided by the Statute of the State of 
Tdaho in Section 41-2531, I.C.A. as amended by 
Chapter 49 of the Idaho Session Laws of 1935, 
which is as follows, to-wit: 

Section 41-2531. Additional Construction 
Work and Assessments: In any case where 
the work set out in the plan for drainage as 
provided in this Chapter, or the work or im- 
provements and the system of diking and re- 
clamation constructed or in process of construe- 
tion, are deemed or found by the board of com- 
missioners of any drainage district at any time 
before or after the completion thereof to he 
insufficient or inadequate for any reason or by 
reason of any occurrence or circumstance, said 
board may order and cause to be done and 
constructed (in the manner provided and per- 
mitted by this Chapter and subject to the 
judicial proceedings required by this Chapter) 
additional work and improvements for the pur- 
pose of rendering sufficient and adequate the 
work and unprovements and system of reclama- 
tion and drainage already constructed or for 
the purpose of reconstructing and for the 
preservation of the same; and also in any case 
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where in the judgment of said board, new, 
additional or separate works and improve- 
ments (in the nature of original construction 
or vecoustruction work and improvements) 
shall [32] be or become necessary for the suf- 
ficient, safe and adequate drainage and recla- 
mation of said district or for the safety and 
preservation of the work, improvements and 
system already constructed, said board may 
order and cause to be done and constructed 
such new, additional and separate works and 
improvements; and a new estimate of benefits 
may be made in each and all of said cases 
based on the additional or separate additional 
work or construction or reconstruction work 
proposed; and additional assessments for each 
or all of such additional or separate works and 
improvements may be made on the lands bene- 
fits in conformity with the procedure provided 
in this Chapter as in the case of original con- 
struction; and the lands in said district, or any 
part, of such lands, shall be assessed in propor- 
tion to the benefits estimated as accruing to such 
lands because of such additional or separate 
work and improvements or because of such 
separate or additional construction and recon- 
struction work and improvements. The pro- 
visions of Chapter 25 of Idaho Code Annotated, 
shall apply to all proceedings had or matters 
or things done pursuant to the authorization 
of this section, the necessary substitutions and 
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changes being made because of any variant 
circumstances. 
VIII. 

Defendants admit the allegations set forth in 
Paragraph VITT of Plaintiff’s Complaint except 
that Defendants deny that the assessments levied 
upon the lands now claimed to be owned by the 
Plaintiff, in the sum of $47.5016 per acre was a 
conditional levy and Defendants admit that the 
various Orders referred to in said Paragraph VIIT 
were not fully complied with and allege, owing, 
to the facts hereinbefore set forth in Paragraph 
VII of this Answer, that it was impossible to 
comply with said Orders. 


IX. 

Defendants admit that in the year 1939 the 
Plaintiff made a request upon the Commissioners 
of said District to complete said work as alleged 
in Paragraph IX of said Complaint, and admit 
that the Commissioners passed a resolution provid- 
ing for the cleaning out only of the main ditch 
of said District and admit that, said work was done 
during the fall and winter months, but deny that 
it was rainy and wet and that the work was ex- 
pensive and deny that the work was of such ex- 
tent that it permitted a considerable portion of 
said land to be plowed and reclaimed. [33] 

The Defendant S. M. Bauman denies that he 
apposed the doing of said work or any work 
authorized by the Commissioners of said District 
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and denies that he tried to prevent the same and 
denies that he notified the workers who were doing 
any work authorized by the District to quit and 
that they would not get their money and denies that 
he, in every way possible, or at all, imterferred with 
the doing of any work authorized by said Drainage 
District and denies that any of said work had been 
ordered by the Court and denies that the duty to do 
any work as alleged in Paragraph IX was unposed 
upon him as a Commissioner of said Drainage Dis- 
trict as a matter of law and said 8. M. Bauman 
alleges that he has at all times since he has been a 
Commissioner of said Drainage District, in every 
way used his best efforts to properly oversee the 
proper maintenance of the drainage system of said 
Drainage District. 
X. 

Defendants admit the allegations set forth in 

Paragraph X of Plaintiff’s Complaint. 


XI. 

The Defendant 8. M. Bauman denies that, after 
his appointment, as alleged in Paragraph XI of 
Plaintiff’s Complaint, he has interferved in every 
way possible or that he has interferred in any re- 
spect to prevent the drainage of the lands claimed 
to be owned by the Plaintiff and hereinafter more 
particularly described. Defendant, denies that he 
opposed the cleaning out of the ditches leading to 
said land. Defendant Bauman denies that he noti- 
fied the parties who had before been engaged by the 
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officers of said District, not to proceed with said 
work as they would not be paid, and Defendant, 
has no information and no knowledge of, to what 
work the Plaintiff refers; and the Defendant Roy 
Copeland denies that, as alleged in said Paragraph 
XI of Plaintiff’s Complaint, he joined with the 
Defendant S. M. Bauman and cooperated with him 
in any wrongful or unlawful acts, for the purpose 
of preventing the lands claimed to be owned by the 
Plaintiff, [34] from beimg drained or reclaimed. 
Defendants Bauman and Copeland admit that, 
as alleged in Paragraph XI of said Complaint, the 
Plaintiff, about the early part of the year 1940, 
made application to said Board of Commissioners to 
do certain work for the draining of said land, and 
claimed that the work which had been done in the 
past was successful and had partially drained said 
land and if completed would drain all of said land 
and Defendants admit that they notified the Plain- 
tiff that they would not proceed with the draining 
of land and that they would not further clean out 
ditches on the land of the Plaintiff, but deny that 
they notified that they would not permit his land 
to be drained and deny that they refused to do 
any work required and ordered by the Court, and 
Defendants deny that by joint cooperation and con- 
trol of the Board of Commissioners of said Drain- 
age District, they prevented any work from being 
done and admit that they notified the Plamtiff that. 
they could not do any work on his land and admit 
that they passed a resolution and placed the samme 
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on the minutes of the Commissioners of said Dis- 
trict, reciting that Plaintiff’s land was not worth 
the cost of draining same at the expense of the 
District and that the Plaintiff’s land could not be 
successfully drained and that they would not spend 
any more money draining it, but deny that, such 
acts or admissions were false or untrue and deny 
that at the time such resolution was passed, that 
there were any orders outstanding requiring said 
work to be done and deny that they had violated 
any laws of the State of Idaho or their oath of 
office, and deny that they wrongfully, unlawfully 
and maliciously refused to perform their duties as 
such Commissioners, or violated any orders of the 
Court appointing them. 

Defendants admit that John Davidson, the other 
Commissioner of said District, has not agreed with 
the conclusions of the Defendants Bauman and 
Copeland, but deny that said John Davidson noti- 
fied said Defendants that it was their duty to clean 
out the ditches and do said work, and deny that 
said Defendants wrongfully, unlawfully and [35] 
maliciously, and in violation of their duties as 
such Commissioners, refused to comply with any 
alleged notice of the said John Davidson, and De- 
fendants allege that said John Davidson is pur- 
chasing lands in Drainage District No. 1 under 
contract, from the Plaintiff herein, and does not 
act whatsoever as a Commissioner, on his own initia- 
tive, but completely submits to the will and de- 
mands of the Plaintiff herein. 
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XII. 

Defendants deny generally and specifically each 
and every allegation, statement and thing set forth 
in Paragraph XII of Plaintiff’s Complaint and 
deny that Plaintiff has been specially damaged in 
the sum of $1502.41, or in any damage whatsoever 
or at all by the alleged or any wrongful or unlaw- 
ful acts of the Defendants and because of their 
alleged or any failure and neglect to perform any 
duties imposed upon them by law. 


XII. 

Defendants allege that as to the matters set forth 
in Paragraph XIII of Plaintiff’s Complaint, they . 
have not and cannot obtain sufficient imformation 
upon which to base a belief as they were not Com- 
missioners of said Drainage District during the 
period of the time from 1936 to 1940 as alleged 
in said Paragraph XIII; That they have no in- 
formation as to when the maintenance taxes alleged 
by the Plaintiff to have been paid by him in the 
sum of $1477.97, were levied, but Defendants allege 
that Commissioners of Drainage Districts in the 
State of Idaho have no authority to release land 
from payment of maintenance agsessments and 
that such authority can only be obtained through 
proper Court action and that these Defendants 
are not liable for any acts done or neglect of duty 
indulged in by predecessors in office of these de- 
fendants and said Defendants deny that the Plain- 
tiff has been specially damaged, as alleged in said 
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Paragraph XIII, in the sum of $1477.97, or in 
any other sum whatsoever, or at all. 


pel 

Defendants deny that as alleged im Paragraph 
XIV of Plaintiff's [86] Complaint, the Plaintiff 
became the owner of the land thereafter described 
in said Complaint and deny that he is now the 
owner of said land, but admit that on or about 
the 16th day of July, 1932, the Plaintiff took pos- 
session of, and ever since said time has been and 
now is in possession of, said land. Defendants 
deny each and every other allegation and thing 
alleged in Paragraph XIV of Plaintiff’s Complaint, 
and deny that the Plaintiff has been specially dam- 
aged in the sum of $2218.60 or in any sum what- 
soever or at all, and deny that said Plaintiff will 
be further damaged in the additional sum of 
$1000.00, or in any sum whatsoever or at all, be- 
cause of the wrongful and unlawful acts of said 
Defendants in failing and refusing to comply with 
any orders of the Court or with any statutes of 
the State of Idaho. 


eV. 

Defendants admit that as alleged in Paragraph 
XV during the time the lands mentioned have been 
a part of said Drainage District and since the Dis- 
trict commenced to assess the same for maintenance 
purposes, there has been assessed against the lands 
claimed to be owned by the Plaintiff, more than 
$4080.00 for maintenance purposes and admit that 
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although said amount has been assessed against 
said 221.86 acres the said Drainage District has 
not drained said land or maintained the same so 
that it could be cultivated, and that for the years 
1938, 1939 and 1940, and while the Plaintiff claimed 
to be the owner of said land the assessments for 
maintaining a portion thereof, (though what 
amount is referred to by Plaintiff, Defendants can- 
not determine), amounts to the sum of $850.95, 
which has either been paid by the Plaintiff or has 
been charged against said land, but the Defendants 
deny that the same has or will be lost to the Plain- 
tiff in said sum or in any sum whatsoever or at all, 
and defendants deny that the Plaintiff has been 
specially damaged by reason of the refusal of the 
Defendants to perform any duties imposed upon 
them by law or by their neglect or failure in re- 
fusing to carry out any orders of the Court or any 
statutes in such cases made and provided, and De- 
fendants deny that they have neglected [387] and 
refused to perform their duties as Commissioners 
of Drainage District No. 1 of Boundary County, 
Idaho, and deny that by reason thereof the Na- 
tional Surety Company, surety upon the bonds of 
the Defendants Bauman and Copeland, is liable to 
the full amount of said bonds or m any amount 
whatsoever or at all, and Defendants Bauman and 
Copeland deny that they have failed or neglected to 
perform their official duties and deny that any of 
their actions in connection with the drainage of said 
lands was wrongful or was done intentionally by 
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said Defendants for the purpose of preventing the 
Plaintiff’s land from being reclaimed or for the 
purpose of preventing the plaimtiff from the use 
of said land or for the purpose of interfering to 
compel the Plaintiff to pay the maintenance on 
said land which has never been maintained so that 
said maintenance only could be used for the benefit 
of others in said District, including said Defen- 
dants who are themselves owners of lands in said 
District which has been reclaimed, and Defendants 
deny that they have willfuly, wrongfully and in 
bad faith refused or neglected to perform their 
duties as Commissioners of Drainage District, No. 
1 in Boundary County, Idaho and that by reason 
thereof they should be deprived of their office, and 
Defendants deny that there is any penalty provided 
by law which should be assessed against them or 
that they should be required to pay the sum of 
$500.00 each as required by the Statutes of the 
State of Idaho, and Defendants deny that there 
is any such Statute of the State of Idaho and allege 
that they have at all times faithfully performed 
their duties as Commissioners of Drainage Dis- 
trict No. 1 of Boundary County, Idaho. 


XVI. 

Plaintiffs admit the allegations set forth m 
Paragraph XVI of Plaintiff’s Complaint except the 
Plaintiff’s allegation that he is the owner of the 
lands described therein, which said allegation is 
specifically denied. 
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As a First Further Separate and Affirmative 
Answer and Defense to Plaintiff's Complaint, De- 
fendants allege: [38] 


iL, 

That the Defendant S. M. Bauman, was ap- 
pointed Commissioner of Drainage District No. 1 
of Boundary County, Idaho, on June 17th, 1939, 
and qualified on June 30, 1939, and ever since said 
time has been and now is a duly appointed, quali- 
fied and acting Commissioner of said Drainage 
District. 

That the Defendant Roy Copeland was appointed 
a Commissioner of Drainage District No. 1 of 
Boundary County, Idaho on January 2nd, 1940, 
and qualified as such on January 12th, 1940, and 
ever since said time has been and now is a duly 
appointed, qualified and acting Commissioner of 
said Drainage District. 


ieee 

That Plaintiff’s cause of action herein is actually 
a suit against S. M. Bauman and Roy Copeland 
in their official capacity as Commissioners of Drain- 
age District No. 1 of Boundary County, Idaho, and 
as such is a cause of action against said two De- 
fendants as officers of the District Court of the 
Eighth Judicial District of the State of Idaho in 
and for the County of Boundary, and that, said 
County is the only County having original juris- 
diction over their actions as Drainage District Com- 
missioners in connection with orders made or al- 
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leged to have been made by said Idaho District 
Court. 


As a Second, Further, Separate and Affirmative 
Answer and Defense to Plaintiff’s Complaint, de- 
fendants allege: 

le 

Incorporate herein and make a part hereof, the 
same as if fully set out, Paragraph I of their first, 
further and affirmative answer and defense. 


Et. 

That the Plaintiff Martin Woldson, had the con- 
tract for and did construction work in the con- 
struction of the reclamation system of Drainage 
District No. 1 of Boundary County, Idaho, and 
that said Plaintiff knew at that time, and has 
known at all times subsequent thereto, that the 
system of works designed for the reclamation of 
[89] said Drainage District, were not properly 
designed or constructed so as to properly reclaim 
the lands now claimed to be owned by the Plaintiff. 
That it shows upon the face of Plaintiff’s Com- 
plaint that the Plaintiff Martin Woldson, claimed 
to have become the owner of the lands in question 
in the year 1932 and that no steps were taken by 
said Plaintiff to remedy said alleged conditions be- 
tween the years 1932 and 1941, and as a result 
thereof the Plaintiff is now estopped as the result 
of said laches to maintain an action against these 
Commissioners on account of conditions now com- 
plained of prior to the appointment of these De- 
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fendants in the years 1939 and 1940 and for failure 
to ask for relief as provided by Section 41-2531, 
I.C.A., as amended by Chapter 49, of the Idaho 
Session Laws of 1935. That said Plaintiff having 
waited approximately nine years before this action 
was commenced and having waited that length of 
time there were various changes in the majority 
of the Board of Drainage District Commissioners 
in Drainage District No. 1, is guilty of laches and 
caunot be heard at, this time. 


As a Third, Further and Separate and Affirma- 
tive Answer and Defense to Plaintiff’s Complaint, 
Defendants allege: 

I. 

Incorporate hereim and make a part hereof, the 
same as if fully set out, Paragraph I of their first, 
further and affirmative answer and defense. 

II. 

That the main ditch of the reclamation system of 
Drainage District No. 1 of Boundary County, Idaho, 
which was originally constructed for the purpose 
of reclaiming the lands described in plaintiff’s 
Complaint, runs from east to west, immediately 
south of said lands; That the lands claimed to be 
owned by the Plaintiff are situated below the level 
of the main ditch system of Drainage District No. 1, 
and there is not sufficient fall from said lands to 
the outlet of said Drainage District to carry off the 
water eminating from the [40] lands claimed to 
be owned by the Plaintiff; That the original plans 
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for reclamation of the lands of Drainage District 
No. 1 were not properly prepared and designed 
so as to make possible the reclamation of the lands 
now claimed to be owned by the Plaintiff; That in 
an endeavor to reclaim said lands over a period 
of years from 1921 to 1940, various programs were 
attempted, tried and cast aside, in an endeavor 
to reclaim said lands, and that finally a booster 
pump was installed in the original main ditch in 
an effort to take the water off of said lands by 
draining it into a sump and pumping water from 
said sump into the main ditch of said Drainage 
District at a point where there would be sufficient 
fall to carry said water to the outlet of the Drain- 
age system. That large amounts of money were ex- 
pended by the Drainage District in an endeavor to 
accomplish this result. That in the years 1925 and 
1926, the sum of $12,466.96 was expended and that 
in following years the amounts shown below were 
expended: 


On Main Ditech South of On Laterals of Lands 


Booster Pump Claimed by Plaintiff 
Cee sae arn $1132.70 11S Ree ae $1485.00 
121 ee 639.44 12s | Sea eee Nothing 
IRS) 212.34 125) Sener ae 32.00 
hi 132.80 PS cea See Nothing 
Le 1557.00 NO eo nd 37.90 
RSS a 1139.74 eh eee seca 1784.47 
eS 1152.73 1939!) re. 126.66 
140) 1024.32 BR ese ee ee 754.88 


for this purpose but without success, and other par- 
ties who claimed to be the owners of said lands per- 
sonally expended over $6000.00 in an endeavor to 
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drain the same; That in the year 1940, at the re- 
quest of the Plaintiff herein, said Drainage District 
No. 1 purchased and installed a new booster pump 
at a cost of approximately $1400.00; That the above 
and foregoing items of costs expended do not in- 
clude the expense of the operation of the booster 
pump hereinbefore mentioned. That due to the wet 
and swampy condition of the lands through which 
said ditch is constructed it is absolutely impossible 
to maintain the ditch and prevent the sides from 
sloughing in and fillmg and obstructing the ditch. 
[41] 

That the amount expended in an endeavor to re- 
claim said lands greatly exceeds the amount of 
raintenance assessments levied against said lands; 
that part of said land was partially reclaimed dux- 
ing the years 1988, 1939 and 1940, but that said 
reclamation was due to dry climatie conditions here- 
tofore nmnknown in the Kootenai Valley in which 
said lands are located, and not due to any work or 
any system of reclamation done or attempted by the 
Commissioners of Drainage District No. 1; That 
said drv conditions has lowered the water in the 
lands adjoming the lands claimed to be owned by 
the Plaintiff to a depth of 16 feet below the ground 
level of the said lands, resulting in an exceptionally 
dry condition of said adjoining lands; That the 
adjoining lands are higher in elevation than the 
lands claimed to be owned by the Plaintiff, and the 
natural drainage of said lands is towards the lands 
of said Plaintiff and the effect of the increased 
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lowermg of the main diteh has resulted in great 
damage to the adjacent lands whereas no beneficial 
results have been obtained for the lands claimed to 
be owned by the Plaintiff; That your defendant 
Commisisoners have long been familiar with the 
situation existing and after careful and due con- 
sideration thereof, and making fill and complete 
investigation of the possibility of reclaiming said 
lands, and after making a sincere effort to reelain 
the same, eame to the conelusion that it would be 
impossible to reclaim the same without making: a 
new outlet ina different location from the Distriet’s 
present outlet and constructing new ditches for the 
purpose of reclaiming said lands, which construc- 
tion, in the opmion of your Defendants, was not a 
proper maintenance charge against said Drainage 
District No. 1; That after full consideration of the 
questions involved, the Cemmissioners of Drainage 
District No. 1 of Boundary County, Idaho, did, at 
a regular meeting of said Commissioners held on 
the 18th dav of May, 1940, take the following ae- 
tion: 
‘“moved by 8S. M. Bauman, and second by Roy 
Copeland, refering to Myr. Woldson’s letter of 
May 10th, 1940, demanding that the Commis- 
sioners of Drainage Dist. No. 1, immediately 
veditch the lands in pareel 1, 2, 8, and 4. [42] 
owned by him, the same being located in the 
south end of Dist. 1, adjacent to the Great 
Northern ght of way, consisting of swamp 
land. 
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Whereas the Commissioners cleaned and 
deepened these ditches in Nov. 1939, at a cost 
of about $1500.00, same being paid only last 
week, and it is observed that this ditching has 
done very little good and the fact of Mr. Wold- 
son insisting that it be done over again within 
6 months, is further proof of its failure. Also 
during the past 18 years the Commissioners 
have made repeated efforts on this land, ditch- 
ing and cleaning ditches at the cost of several 
thousand dollars. 

It is further stated that several owners of 
similar lands east and north of Mr. Woldson‘s 
land, along the Great Northern Right of Wavy, 
have never been able to reclaim or to crop their 
acres, but have never asked the Commissioners 
to ditch for them as they realized that it would 
cost more than the land was worth. 

In view of these facts the Commissioners 
are convinced that further reclamation in this 
or similar areas can not be accomplished except 
at prohibitive figures and further expenditures 
at this time would be a waste of money.”’ 


IT. 

That at all times since their appointment as Com- 
missioners of Drainage District No. J of Boundary 
County, Idaho, the Defendants Bauman and Cope- 
land, have, in every way, diligently and faithfully 
performed all of the duties incumbent tpon them as 
Commissioners of said Drainage District. 
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The Defendant, the National Surety Company, a 
corporation of the State of New York, admits that 
it is surety on the bonds of the Defendants Baunian 
and Copeland as Commissioners of Drainage Dis- 
trict No. 1 of Boundary County, Idaho; That as to 
all other matters set forth in Plaintiff’s Complaint, 
said defendant Surety Company, has not and cannot 
obtain any information upon which to base a belief 
and therefor denies the same; and said Defendant 
Corporation further alleges that it can in no sense 
be held liable for any of the acts of the Defendants 
Bauman and Copeland, for the reason that the acts 
complained of and orders entered and orders 
claimed to have been made by various Courts, and 
all matters complained of in Plaintiff’s Complaint, 
took [43] place prior to the time of the execution 
of the bonds hereinbefore admitted by the Defend- 
ant Corporation, to have been written on behalf of 
said Defendants Bauman and Copeland. 


As a fourth, further Separate and Affirmative 
Answer and Defense to Plaintiff’s Complaint, de- 
fendants allege: 

IL 

That the Plaintiff, Martin Woldson, claims to be 
the owner of the following deseribed property, 
Toawit : 

ita portion of Lot 5, Sec. 4, Twp. 61 N.R. 
1 E.B.M. lving below the meander lne of the 
former Sproll or Mirror Lake. 

That portion of the SY of the SWY of Sec. 
4, Twp. 61, N.R. 1 E.B.M., lying easterly 
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of the main lateral diteh, which said tracts last 
above mentioned comprise 38.45 acres and is 
referred to and designated as Lot 4 in See. 4, 
wp. 61, Nein 

Balance of the S14 of SW14 of See. 4 and 
the Ni% of the NW14 of Sec. 9, Twp. 61 N.R. 
1 E.B.M. lying below the pumping area and 
which plaintiff believes is the old Government 
lake meander line boundary and designated and 
known as Tract 6-B in said Seetions 4 and 9 
comprising 57.32 acres, except that portion in 
the SE of the SW! of said Sec. 4 desig- 
nated as Lot 6-A comprising 10.36 acres. 

That portion of said land which would be 
the SE14 of the SEI4 of Sec. 5, Twp. 61 N.R. 
1 E.B.M. together with 

That portion of the NE'4 of the NE™%4 of 
Sec. 8, Twp. 61 N.R. 1 E.B.M. which is re- 
ferred to as Lot 7, Sections 5 and 8 comprising 
48.84 acres. 

That portion of land which would have been 
the SW1, of the SE’ of See. 5, together with 
the balance of said land within the boundanies 
of said District and pumping area in the NW/4 
of the NE! of See. 8 and a strip of land lying 
South and Westerly from the main lateral 
ditch and what would have been the NWY, of 
the SEY of said See. 5, known as Lot 8-A in 
Sections 5 and 8, comprising 66.39 acres. 


whereas in truth and in fact, said Plaintiff is not 
the owner of said property, which fact is well 
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known to said Plaintiff; That said lands described 
consist of lands formerly contained within” the 
boundaries of a meander lake, situated in Boundary 
County, Idaho, and that title to said lands is in the 
State of Idaho, which fact is well known to the 
Plaintiff herein. [44] 

Wherefore, Defendants pray that the above en- 
titled action may be dismissed and that they may 
go henee with thei costs. 

QO. C. WILSON 
Residence and P.O. Address, 
3onners Ferry, Idaho 
BVERETT EB. AUNT 
Residence and P.O. Address, 
Sandpoint, Idaho 
Attornevs for Defendants 
State of Idaho, 
County of Boundaryv—ss. 


S. M. Bauman, being first duly sworn, on oath 
deposes and says: That he is one of the Defendants 
in the above entitled action, that he has read the 
above and foregoing Answer and knows the contents 
thereof, and that he believes the facts therein stated 
to be true. 

Ss. M. BAUMAN 


Subseribed and sworn to before me this 16th dav 
of Mav, 1941. 
[Notarial Seal] 0. C. WILSON 
Notary Public for the State of Idaho, 
Residing at Bonners Ferry, Idaho 


[Endorsed]: Filed June 13, 1941. [45] 
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DEFENDANTS’ EXHIBIT “A” 


Unmarked Exhibit admitted by Order dated 
1/5/42 and filed 3/21/42 


In the District Court of the Eighth Judicial District 
of the State of Idaho, in and for the County of 
Boundary 


In the Matter of Drainage District No. 1 of 
Boundary County, Idaho. 


PETITION 


Now comes Martin Woldson and represents and 
shows to the Court as follows: 


IE 

That he is the owner of a large tract of land 
situated within the Drainage District No. 1 of 
Boundary County, Idaho, and subject to assess- 
ments for maintenance and improvements and for 
the payment of imterest and sinking fund of the 
bonded indebtedness of said District and that he is 
the owner and holder of all the outstanding unpaid 
bonds of the said District aggregating approxi- 
mately $112,500.00. 


108 
That the said Drainage District is in default in 
the pavment of one vears interest and about 
$4,500.00 of its bonded indebtedness, and that a 
large percentage of the lands within said District 
are in default in payment of taxes and assessments. 
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lui 
That heretofore and on the 16th day of March, 
1925, the above entitled Court in the above entitled 
cause made and entered its findings of fact and con- 
clusions of Jaw, and order and decree, to which 
reference is hereby [46] made as fully as though 
said order were herein set out at length, and that 
by the said decree the commissioners of said dis- 
trict were instructed 
“to forthwith, at the expense of said district 
and as an item of maintenance chargeable to 
the entire district, proceed to clean out said 
ditch to the original eval thereof and maintain 
said ditch to said origimal level, construet such 
laterals as may be required and lower the out- 
let of the ditch or make such adjustment thereof 
as may be required and to do all said work under 
such engineering supervision and direction as 
is acceptable to the Commissioners of said TDis- 
trict and the objectors herein.’’ 


ay’. 

That said District and the Commissioners thereof 
have failed and neglected to make said improve- 
ments or to lower or clean the said ditch, or in any- 
Wise improve the said Drainage District and system 
except in part only and that the greater and more 
mnportant part of said work is stil] undone. 

That there is a large tract of said lands whieh 
have not been drained, to-wit, about 700 acres, and 
that the same is largely non-productive but would 


60 Martin Woldson vs. 


grow good and profitable crops if properly drained. 
That the same can be drained by cleaning and low- 
ering the said ditches. That in order to do so the 
work should be conducted in the months of July, 
August and September during the dry season. That 
without such improvements the lands will be largely 
non-productive and in the meanwhile large assess- 
ments are beling levied and entered against the 
same, far in excess of the value of the said lands 
undrained. 
Ne 

That the failure of the District to comply with 
[47] the order of this Court, made and entered on 
the 16th dav of March, 1925, and to properly drain 
and reclaim the said lands as required and provided 
for in the said order, has resulted in greatly depre- 
ciating the value of this petitioner’s security as the 
holder of the bonded indebtedness of said District, 
and imposes an unnecessary burden upon this peti- 
tioner and other landowners therein, as taxpayers 
of said District. 

VI. 

That the District is paying out large and exces- 
sive sums of money and ineurring indebtedness for 
electric energy for pumping purposes whereas a 
cheaper power could be had by installing a Diesel 
engine and thereby saving a large part of the out- 
lay for power. 

Wherefore, your petitioner pravs that an order 
and citation issue to the said District and the Com- 
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missioners thereof and that they be required to ap- 
pear at a time and place to be specified in the said 
order and citation, and show cause why they should 
not proceed to make the improvements in the said 
lands in accordance with the said order and the 
requirements necessary to render said land tillable 
and productive; and petitioner prays for such other 
and further relief as may seem just in the premises. 
J. EF. ATILSHIE and 
ROBERT AILSHIE 
Attorneys for Petitioner 
State of Idaho, 
County of Kootenai—ss. 
Martin Woldson being first duly sworn deposes 
and says: [48] 
That he has read the foregomeg petition, knows 
the contents thereof: that the same is true of his 


own knowledge and that he believes it to be true. 
MARTIN WOLDSON 


Subseribed and sworn to before me this 22nd day 
of July, 1934. 
[ Notarial Seal] ROBERT AILSHIE 
Notary Public in and for the State of Idaho, 
residing at Coeur d’Alene, Idaho 


State of Idaho, 
County of Boundary 


[Endorsed]: Filed July 23, 1934. Dollie Bruce, 
Clerk of the District Court. By H. M. Macnamara, 
Deputy. [49] 


SS. 
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UNMARKED EXHIBIT 
Admitted by Order dated 1/5/42 and filed 3/21/42 


In the District Court of the Eighth Judicial District 
of the State of Idaho, in and for the County of 
Boundary 


In the Matter of Drainage District No. 1 
of Boundary County, Idaho. 


RESPONSE TO PETITION 


Come now the Commissioners of Drainage Dis- 
trict No. 1 of Boundary County, Idaho and show to 
the Court that in the vears 1925 and 1926 there was 
expended the sum of $12,466.96 in comphanece with 
the Court Order mentioned in the Petition of Mar- 
tin Woldson as having been issued on the sixteenth 
day of March, 1925. 

That also in the vear 1933 there was expended 
for the same purpose as set forth in said Order the 
sum of $1,493.19. 

That in addition thereto in an effort to drain and 
reclaim said land one of the owners of part of the 
land personally expended the sum of $6,000.00 in 
order to aeeomplhish the reclamation of said land. 

0, C. WILSON 
Attorney for Drainage District 
No. 1 of Boundary County, 
Idaho. 
Residence and P.O. Address: 
Bonners Ferry, Idaho 
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State of Idaho, 
County of Boundary 


SS. 


Ralph Richmond, being first duly sworn on oath, 
deposes and says that he is the Chairman of the 
Board of Commissioners of Drainage District No. 
1 of Boundary County, Idaho, and that he has read 
the above and foregoing Response to Petition and 
knows the contents thereof, and that he believes the 


same to be true. 
RALPH L. RICHMOND 
Subscribed and sworn to before me this 6th dav 
of August, 1934. 
{ Notarial Seal] O. C. WILSON 
Notary Public 
Residing at Bonners Ferry, Idaho 


My Commission expires November 13, 1935. [50] 
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UNMARKED EXHIBIT 


Admitted by Order 
dated 1/5/42 and filed March 21, 1942 


In the District Court of the Eighth Judicial Dis- 
trict of the State of Idaho, in and for the 
County of Boundary. 


In the Matter of 

Drainage District No. 1 
of 

Boundary County, Idaho. 


ORDER 


The petition of Martin Woldson praying for an 
order requiring Drainage District No. 1 and the 
Commissioners thereof to show cause why they 
should not proceed to make improvements in the 
drainage system, ditches and canals in order to 
drain certam lands therein referred to in accord- 
ance with an order made and entered by this court 
on the sixteenth day of March, 1925, came on regu- 
larly for hearmg at the Court House in Bonners 
Ferry on Tuesday, August 7th, 1934, Robert Ailshie 
appearing as attorney for the petitioner, Martin 
Woldson, and O. C. Wilson appearing as attorney 
for the Drainage District. The court heard evidence 
introduced by both the District and the petitioner 
and took the matter under advisement. 

Now at this time the court being fully advised 
in the premises does hereby order and adjudge that 
the said petition be and the same is hereby denied 
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and petitioner is hereby granted leave to at any 
time renew the said petition and application or to 
file a new petition for other and further relief in 
connection with [51] the said deeree or any matters 
therein covered. 
Dated this 13th day of August, 1934.” 
EVERETT E. HUNT 
District Judge 
State of Idaho, 
County of Boundary—ss. 
[Endorsed]: Filed: Oct. 5, 1934. Dollie Bruce, 
Clerk of District Court. By Harriet Drake, Deputy. 
[52] 


[Title of District Court and Cause. ] 
OPINION 


Messrs. Whitla & Knudson, Coeur d’Alene, Idaho 
Attorneys for the plaintiff. 
O. C. Wilson, Bonners Ferry, Idaho 
Everett E. Hunt, Sandpoint, Idaho 
Attorneys for the defendants. 
January 5, 1942 
Cavanah, District Judge. 

The plaintiff seeks a judgment against the de- 
fendants S. M. Bauman and Roy Copeland and the 
National Surety Company, for $7,049.83 as damages 
and the entry of penalty against the individuals, of 
$500.00 and their removal as commissioners of 
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Drainage District No. 1, in Boundary County, 
Idaho. 

The defendant Bauman qualified as such Com- 
missioner on June 30, 1939 and the defendant Cope- 
land on January 12, 1940. 

The District was organized under the laws of the 
State of Idaho on October 21, 1920, thereafter an 
assessment roll was regularly made and approved 
by the State District Court as provided by law, 
and a contract for the construction of the proposed 
improvements and works was entered into with the 
plaintiff. 

At the time the assessment roll was finally ap- 
proved it included 430.67 acres of land in what was 
known as Fry’s Lake, then covered with water 
and unsurveyed, with an assessment of $13,994.46, 
and also ineluded 1015.5 acres which was within 
what was known as [53] Sproll’s or Mirror lake 
and which was also unsurveyed, and assessed in 
the sum of $33,005.38, and by supplemental assess- 
ment an additional sum of $6,460.05 was assessed 
against the 430.67 acres in the Fry Lake area and 
the sum of $15,232.50 against the 1015.5 acres in 
the Sproll or Mirror Lake area. Thereafter, for 
the purpose of more particularly describing the 
land in the Sproll or Mirror Lake area and defi- 
nitely locating the same, the District caused the 
lands within the Fry and Sproll or Mirror Lake 
Aveas to be surveyed and divided. The land in the 
Sproll or Mirror Lake area was divided into 27 
tracts and for the purpose of assessment allocated 
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to the owners of land bordering the lake and in like 
manner divided Fry Lake area into 17 lots and 
likewise allocated the same to the owners of Jand 
bordering on Fry Lake. 

It appears that the proceedings as to the organi- 
zation, assessments, contracts for construction of 
the drainage works, an order requiring the District 
to clean out, deepen and improve the then ditch so 
as to suitably and effectively drain the land of the 
then objectors were approved by the State Court. 

The plaintiff now complains by alleging that the 
Commissioners have failed to comply with the 
Court’s order and decree and that the lands in 
Sproll or Mirror Lake Area was not drained at 
the time of the entry of the order and decree of 
the State Court. The defendants were not Com- 
missioners of the District and the plaintiff became 
the owner of the land in question in 1932, and the 
defendants assert that he is now estopped as a re- 
sult of his laches, to maintain the present action 
on account of conditions now complained of, prior 
to their appointment in the years 1939 and 1940, 
and for failure to ask for relief as provided by 
Sections 41-2531 I C A as amended by Chapter 49 
Idaho Session Laws 1935 and also having waited 
approximately nine years during the period of 
various changes in the Board. 

Plaintiff’s lands are situated below the level of 
the main [54] ditch system and there doesn’t seem 
to be sufficient fall from his land to the outlet of 
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the District to earry off the water emanating from 
plaintiff’s land. 

Between 1921 and 1940 various programs were 
attempted and cast aside in an endeavor to reclaim 
lands and finally a booster pump was installed in 
the original main ditch in an effort to take the 
water off of the lands by draining it into a sump 
and then pumping the water from the sump imto 
the main ditch and earrying it to the outlet of the 
drainage system. 

Tt seems further that during the years 1925, 1926 
and in 1933 and to and ineluding 1933 to 1940 large 
sums of money were expended by the District on 
the main ditch south of the Booster pump in which 
a portion thereof was expended on laterals on the 
Plaintiff’s lands, together with about $6,000 ex- 
pended by others, and without success. In 1940 
plaintiff made application to complete the work and 
the District then purchased and installed a new 
Booster pump at the cost of approximately $1400.00. 
In that year the plaintiff expended $1,502.41 in 
cleaning out part of the ditches and which sum he 
asserts he has been damaged. 

The plaintiff further asserts that on account of 
the land not having been drained in September 
1935 the Board agreed that they would not tax it 
until it had been drained and it would be with- 
drawn from the maintenance tax, but instead of 
doing so, proceeded to tax it and he paid the same 
to prevent the land from going to tax deed and was 
required to pay the sum of $1,477.97. 
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He further claims damages of $2,218.60 as loss 
of use of his land by reason of the failure to drain 
it since he became the owner in 1932, and the further 
sum of $1,000 as not being able to secure crops on 
100 acres of said land for one year and the further 
sunt of $850.95 amount paid by him as asesssment 
for drainage. 

The defendants assert that the amount expended 
in an endeavor to reclaim the land were greatly in 
excess of the maintenance [55] assessment levied on 
that part of the land; that the land was partially 
reclaimed during the year 1938, 1939 and 1940, and 
that the reclamation thereof was due to dry climatic 
conditions unkuown in Kootenai valley, and not 
due to work or the system of reclamation done or 
attempted by the Commissioners and has lowered 
the water in the land adjoining the plaintiff’s land 
to a depth below the ground level, resulting in a 
dry condition of the adjoining lands, which are m 
a higher elevation than the plaintiff’s land, and that 
after investigation and careful and due considera- 
tion thereof the Commissioners reached the con- 
elusion at a regular meeting of the Board that it 
would be inipossible to reclaim said land without 
making a new outlet in a different location from the 
present outlet and constructing new ditches at pro- 
hibitive figures, and a waste of money, which would 
not be proper maintenance charges against the dis- 
trict. 

The defendant Surety Company asserts that all 
of the acts complained of by the plaintiff, and orders 
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made by the Courts and other matters complained 
of took place prior to the time of the execution of 
the bonds written on behalf of the defendants Bau- 
man and Copeland. 

The plaintiff's title to the land in question are 
disputed by the defendants as defendants assert 
that the title is in the State of Idaho by reason of 
them consisting of land formerly contained within 
the boundaries of a meandered lake situate in 
Boundary County, Idaho. This contention as to 
Plaintiff's title is untenable under the evidence and 
the law. 

Of course, we must begin the consideration of the 
issues and evidence that the defendants Bauman 
and Copeland and their surety are not resonsible 
for the aets and conduct of the predecessors of 
3auman and Copeland, nor of any other Commis- 
sioner and we must commence determining their 
hability, if any, from the date when they qualified 
as commissioners being that Bauman qualified on 
[56] June 30, 1939 and Copeland on Jannary 12, 
1940, and then ascertain if they have neglected their 
duties in such manner while acting as such commis- 
sioners in failing to drain that portion of the lands 
of the plaintiff in Sproll or Mirror Lake area, which 
comprises an area of some seven hundred acres. 

It seems that the State Court did in 1925 and 
1928 order that work should be done in the District 
to drain the lands therein, and thereafter in 1934, 
the plaintiff appeared in the State District Court 
and claimed that the work had not been done, but 
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it was there shown that a certain amount of work 
had been done necessitating the expenditure of $36,- 
960.00 for the benefit of plaintiff's land and about 
five ndred acres owned by others. The work done 
as ordered by the Court in 1925 and 1928 was not 
sufficient, and when that appeared a property owner 
had ample opportunity to go into Court and compel 
the Commissioners to submit another estimate of 
proposed expenditure to the Court and obtain its 
confirmation before proceeding with the additional 
work, section 41-2531 I C A, MeDonald v Pretzel 
60 Idaho 354. 

Plaintiff thus had a procedure prescribed by the 
Statute and as interpreted by the Supreme Court of 
the State of Idaho, affording him an opportunity to 
go into Court and compel the Commissioners to act 
and not wait over such a long period of years as 
here until he might have been damaged, and espe- 
cially is that true where, as here, the claim of these 
defendants, refusal to act until the years 1939 and 
1940, when they qualified as Commissioners. 

However that may be, the evidence discloses that 
the defendants as Commissioners after they qualified 
did attempt to and did have done a certain amount 
of work in the District regarding the ditches and 
expended certain sums of money which improved 
the land to some extent, and that they on May 18, 
1941, at a Board meeting adopted a resolution to the 
effect that as the Commissioners had cleaned and 
deepened the ditches m November 1939 at a cost of 
[57] about $1500.00 which had done very little good 
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and they had during the past 18 years made repeated 
efforts on plaintiff’s land in ditching and cleaning 
ditches at a cost of several thousand dollars and 
that several of the owners of similar Jands east 
and north of plaintiff’s land have never been able 
to reclaim or to crop their acreage, and have never 
asked the Commissioners to ditch for them as they 
realize that it would cost more than the land was 
worth, and that in view of these facts the Commis- 
sioners were convinced that further reclamation in 
that area cannot be accomplished except at a pro- 
hibitive figure and that further expenditures at that 
time would be a waste of money. 

It further appears that there are springs and 
water comes to the surface and slides come and go 
in the ditch making it difficult to maintain certain 
portions of the system, although as stated, the plain- 
titi did not pursue the Course prescribed by the 
Statute in compelling the commissioners of the dis- 
trict to levy sufficient assessment to defray costs 
of draining the land but waited such a long time, 
and that these Commissioners on May 18, 1941, by 
resolution of the Board exercised their judgment m 
concluding that reclamation of the land could not 
be accomplished and further expenditures by the 
istrict would be a waste of money, brings the case 
now under the State Statute requiring the defend- 
ants to act and the mniversal rule in regard to the 
personal liability of public officers, that they are 
not personally liable for mistakes or honest inten- 
tions exercise of discretion or errors in judgment. 
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The failure to exercise judgment and diseretion 
does not make an officer personally lable in dam- 
ages unless they act wilfully, or eorwptly or mali- 
ciously. 

One reading the entire record cannot reach the 
conclusion that these defendants, when acting as 
Commissioners during the short period of time since 
they became members of the Board until this Action 
was instituted on Mareh 6, 1941, comes under the 
rule [58] of making public officials personally lable 
to others who may have received some damage. 

Reaching then the conclusion that the defendants 
are not personally liable it follows that the claim of 
penalty and that they be removes from office is 
untenable. 

Decree be entered dismissing the complaint and 
defendants’ costs. 

Findings, and decree will be prepared by counsel 
for the defendants and served as provided by the 
rules of the Court. 


[Endorsed]: Filed Jan. 5, 1942. [59] 


[Title of District Court and Cause.] 


FINDINGS OF FACT AND CONCLUSIONS OF 
LAW 

The above entitled action came on for hearing 

before the Court sitting without a jury at Coeur 

d’Alene, Kootenai County, Idaho, on Friday, No- 

vember 21st, 1941 at which time the plaintiff ap- 
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peared in person and represented by his attorneys, 
Messrs. Whitla and Knudson, and the defendants 
Roy Copeland and 8. M. Bauman appeared in per- 
son they, as well as the defendant The National 
Surety Company, bemg represented by their at- 
torneys, My. O. C. Wilson and Mr. Everett E. Hunt. 
Thereupon all parties announced that they were 
ready for trial and the Court proceeded to hear the 
case. Thereafter briefs were filed by all parties 
herein and the Court being fully advised in the 
prenises now makes the following: 


FINDINGS OF FACT 


de, 

That at all the times herein mentioned and for 
more than twenty vears immediately preceding the 
commencement of this action, the plaintiff has been 
and now is a eitizen and resident of the City of 
Spokane im the State of Washington, and that at 
all the times mentioned in plaintiff’s complaint the 
defendants S. M. Bauman and Roy Copeland have 
been and now are residents and citizens of Boundary 
County in the State of Idaho and that at all the 
times mentioned herein the defendant National 
Surety Company, a corporation has been and now 
is a corporation duly organized and existing under 
[60] and by virtue of the laws of the State of New 
York and engaged in writing Fidelity Bonds m 
the State of Idaho and the amount in controversy 
in this suit exceeds the sum of $3,000.00, exclusive of 
interest and costs. 
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ia 

That Dramage District No. 1 of Boundary Coun- 
ty, Idaho, now is and since October 22nd, 1920 has 
been a duly organized drainage district under the 
laws of the State of Idaho, That on various ocea- 
sions since that date there has been considerable 
litigation relative to the drainage of a portion of 
the land comprising said drainage district and par- 
ticularly concerning a portion of said land within 
what is known as the Mirror Lake area thereof. The 
Court finds that the defendants herein are not liable 
for the acts of commission or onussion of their pre- 
decessors, the defendant Bauman having qualified 
as a commissioner of said district on the 30th day 
of June, 1939 and the defendant Copeland qualify- 
ing as commissioner of said drainage district on the 
12th day of January, 1940. That the defendant the 
National Surety Company, a corporation of the 
State of New York, is the surety or bondsman for 
both of said defendants and that said surety com- 
pany is not liable on its bond for any acts of omis- 
sion or commission of these defendants prior to the 
date of their qualification as commissioners of said 
drainage district. 

tag. 

The Court finds that since they became commis- 
sioners of Drainage District No. 1, Boundary Coun- 
tv, Idaho, the defendants, Bauman and Copeland 
have not been guilty of malfeasance, misfeasance or 
non-feasance in their conduct as commissioners of 
Drainage District No. 1, and that said defendants 
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are not personally hable for mistakes or honest 
intentions or errors in Judgment as commissioners of 
said drainage district. 


CONCLUSIONS OF LAW [61] 


if 

That the defendants, Bauman and Copeland are 
not guilty of malfeasance, misfeasance or non- feas- 
ance m their conduct as commissioners of Drainage 
District No. 1, Boundary County, Idaho. That the 
National Surety Company, a corporation, is not 
hable on its bond for any malfeasance, misfeasance 
or non-feasance of said defendants as alleged in 
plaintiff’s complaint. That no cause exists why the 
defendants, Copeland and Bauman, should be re- 
heved of their office as commissioners of said drain- 
age district and that no reason exists why any 
statutory penalty should be assessed against said 
defendants. 

II. 

That plaintiff’s complaint herein should be dis- 
missed and that the defendants recover their costs 
expended herein. 

Dated and done this 13th day of January, 1942. 

CHARLES C. CAVANAH 
District Judge. 


[Endorsed]: Filed Jan. 13, 1942. [62] 
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In the District Court of the United States, in and 
for the District of Idaho, Northern Division 
No. 1488 


MARTIN WOLDSON, 
Plamtiff, 
VS. 


S. M. BAUMAN, ROY COPELAND and THE 
NATIONAL SURETY COMPANY, a Corpo- 
ration of the State of New York, 

Defendants. 


JUDGMENT AND DECREE 

The above cause came ou for hearing before the 
Court sitting without a jury at Coeur d’Alene, 
Kootenai County, Idaho, on Friday, November 21, 
1941, at which time the plaintiff appeared in person 
and represented bv his attorneys, Messrs. Whitla 
and Knudson, and the defendants, S. M. Bauman 
and Rov Copeland appeared in person and repre- 
sented by their attorneys, Mr. O. C. Wilson and 
Mr. Everett FE. Hunt. The defendant The National 
Surety Company, a corporation, appeared by its 
attorneys, Mr. O. C. Wilson and Mr. Everett F. 
Hunt. <All parties thereupon announced in open 
court that they were prepared to go to trial upon 
the issues. Thereupon testimony, both oral and doec- 
umentary, was submitted for and upon behalf of 
the plaintiff and the plaintiff rested. Testimony, 
both oral and documentary, was submitted for and 
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and that by reason of simply the cleaning out of 
said ditches the water dropped approximately two 
feet under said land so that a large portion thereof 
could be cultivated and was cultivated in the en- 
suing vear, and that the evidence undisputedly 
shows that said ditches are now partially blocked in 
places, with slides which if cleaned out and kept 
cleaned out will lower the water 18 inches to 24 
inches, which will be sufficiently low to drain all of 
the plaintiff’s land and that the evidence further 
shows without dispute that the defendants have 
positively refused and have not cleaned out the 
dragline ditches running to the land east of the 
tressel; that they have refused to permit their oper- 
ator to go on said land and that said ditches, which 
were installed and constructed as a part of the 
original drainage svstem, have not been cleaned out 
for ten years, and that the only thing the plaimtiff 
has requested is that said ditches be cleaned out so 
that the water can run through the same, which the 
defendants have refused to do. [65] 

(d) That under the law the defendants have no 
right to decide whether or not said ditches should 
be cleaned out, but it is incumbent upon them to 
either follow the law and the orders of the Court 
organizing the District and clean out the ditches 
constructed, or to resign and that they have no 
alternative in the matter. That it is admitted by 
the pleadings in this case that all of the orders 
alleged, were made and said orders are themselves 
in evidence and are documentary evidence of the 
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decision of the Court and no where disputed or 
denied, and it is shown that the plaintiff, in order 
to get his lands drained, was required to and did 
perform the work for which he has made the 
charge, and that said work was a necessary work to 
be done and did drain a large part of said land, 
and that the plaintiff has lost said sum because the 
defendants would not perform their duty in drain- 
ing said land. That the value of the use of said 
land is undisputed and it is shown that the plaintiff 
actually spent the money alleged. 

(e) That the undisputed evidence in this case 
is that if the ditches are cleaned out all of the 
water, which is now thrown onto plaintiff’s land 
because of this ditch draining Mud Lake, the lands 
of the plaintiff and others, situate beyond his land, 
would be drained to the sump where it, is removed 
by the booster pump and the undisputed evidence 
shows that none of plaintiff’s land is below the ele- 
vation of the main lateral but all would drain ito 
the same through the ditches which have been con- 
structed by the District, but that said drainage 
is prevented by reason of said ditches being allowed 
to fill up and not kept clean. 

(f) That the undiputed evidence shows that at 
least since the year 1932 no money whatever was 
spent in cleaning out any of the large draghne 
laterals built by the District across the lands now 
owned by the plaintiff, except in the fall of 1939 
and a small amount in 1940. That the undisputed 
evidence shows that [66] the booster pump installed 
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in 1940 was for the purpose of removing the water 
which had been collected from approximately 2000 
acres of land and not directly referring to the 
plaintiff’s land. 

(g) That the evidence shows that the plaintiff 
is not seeking to hold the defendants Bauman and 
Copeland responsible for any damages done by their 
predecessors, but only for the damage occasioned 
because they would not perform their duties after 
they became commissioners. 

There is no showing that the work done under 
the 1925 and 1928 orders would not have been 
sufficient if the commissioners had kept the ditches 
cleaned out but that because of not keeping the 
ditches cleaned out the water was not permitted to 
drain through the same and that said reason is 
the only reason said lands were not drained. 

(h) That the undisputed evidence shows that 
the defendants did not expend any sum of $1500.00 
in cleaning the ditches in 1939 but that in the year 
1939 and 1940 there was expended by the defen- 
dants, in cleaning out said ditches, the sum of 
$881.54 and the sums are set forth and shown in 
paragraph II of the Third Affirmative Defense 
of the Answer of the defendants, on page 11 thereof, 
and it is further shown from the record that the 
commissioners of the District refused to make pay- 
ment of said amount to the men who did the work 
and paid only approximately one-half thereof and 
refused to permit the dragline operator to complete 
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said work, and there is no dispute upon this matter 
in the record. 

GQ) That the defendants have no discretion in 
refusing to clean out the ditehes and that the only 
recourse they have, if they deem the work is not 
feasible, is to go into Court and to have a hearing 
thereon, give the plaintiff an opportunity to be 
heard, and allow the Court to decide whether or 
not the work [67] should be carried on and that 
the plaintiff is not asking for any of the plans or 
works to be changed or altered but only that the 
ordinary necessary work of keeping said system 
in repair and keeping the ditches cleaned out be 
earried on. That the defendants have no rght to 
exercise any discretion as to whether or not they 
will do the work but only the discretion as to how 
it shall be done and in this ease the plaintiff is not 
making any claim because of the defendants have 
improperly done the work but because they will 
not have the work done, but have positively refused 
to do the work, which the statute reqmres them 
to do. 

The plaintiff objects to the Findings herein be- 
cause these facts, which are alleged and proven 
without controversy are not, found in accordance 
with the pleadings in this case and the plaintiff 
respectfully asks that an oral argument be per- 
mitted upon these proposed Findings in order that 
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proper Findings may be made in this case. 
Respectfully submitted, 
WHITLA & KNUDSON 
By EZRA R. WHITLA 
Attorneys for Plaintiff. 
Residence & Postoffice Ad- 
dress: Coeur d’Alene, Idaho. 


The foregoing objections are overruled. 
January 19th, 1942. 
CHARLES C. CAVANAH, 
District Judge. 


[Endorsed]: Filed Jan. 19, 1942. [68] 


ee 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS ON WHICH AP- 
PELLANT INTENDS TO REPLY ON 
APPEAL, AND ASSIGNMENTS 
OF ERRORS. 


Now comes Martin Woldson, plaintiff in the 
above entitled action and files the following State- 
ment of Points upon which he will rely upon the 
prosecution of his appeal to the United States Cir- 
euit Court of Appeals from the Ninth Circuit, on 
the judgment and decree made and entered in the 
above entitled cause in the above entitled court on 
the 13th day of January, 1942, to-wit: 
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I. 

The District Court of the United States for the 
District of Idaho, Northern Division, erred in mak- 
ing and entering the judgment and decree in said 
eause for the reason that said judgment and de- 
eree is contrary to the law. 


108 

The Court erred in making said decree for the 
reason that the undisputed evidence in said cause 
shows that by the Decree of the District Court of 
the Highth Judicial District of the State of Idaho, 
in and for Boundary County, Judgments and decrees 
were duly entered requiring the land of the plain- 
tiff to be drained and requiring the Commissioners 
of Dainage District No. 1 to do whatever was neces- 
sary to drain said land and that [69] said Com- 
missioners failed, neglected and refused to do so. 


III. 

The Court erred in making said decree as the 
wnidisputed evidence shows that the plaintiff made 
written demand upon the defendants to drain said 
land and they refused to do so and failed, neglected 
and refused to perform their mandatory duty of 
keeping the drainage ditches constructed on said 
land for the purpose of draining the same, and 
keep the ditches cleaned out so that the water would 
flow through the same and thereby the damage 
complained of was caused. 
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ING 

The Court erred in makmeg said judgment and 
decree as the undisputed evidence shows that cer- 
tain ditches referred to as laterals and main drag 
line ditches were laid out by said District as part 
of the original plan for draining the same, approved 
by the District Court of the Eighth Judicial Dis- 
trict of the State of Idaho, in and for the county 
of Boundary, m proceedings duly had for that 
purpose under which judgment and deeree it be- 
eame the mandatory duty of the Commissioners of 
sud Drainage District to keep said ditches in 
proper condition and repaiy and to maintain the 
same so that the water would flow through the same. 
That said commissioners refused to do so and that. 
upon demand the defendant commissioners refused 
to do said work and that because thereof plaintiff’s 
land was not drained. 


Va 
The Court erred in making said judgment and 
decree as the undisputed evidence shows that the 
plaintiff has suffered the damage complained of 
in his complaint because of the refusal of said 
defendants to perform their mandatory duty of 
keeping said ditches in proper condition and repair. 


NOR 
The Cowt erred in entering said decree as the 
undisputed [70] evidence shows that said defen- 
dant commissioners have failed and positively re- 
fused to perform said duty and refused to allow 
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said ditches to be cleaned out and that said refusal 
was wilful and intentionally done on their part 
and that under the law the defendant commissioners 
have no right to refuse to perform said duty and 
that if they deemed the work to be improper or 
that it should not be done it is their duty to apply 
to the District Court for authority to change the 
plans, under which condition the land owner may 
be heard and his rights decided by the Court of 
competent jurisdiction. 


VII. 

The Court erred in entering said decree as the 
undisputed evidence shows that the plaintiff and his 
predecessors in interest, have paid all of the assess- 
ments levied against said land by the District and 
that they are entitled to have the ditches cleaned 
out and maintained. 


MOUUE 
The Court erred in entermg Findings of Fact 
No. 2 for the reason that the same is contradictory 
to the evidence, is not a finding of fact bunt is a 
conclusion of law and that the question of the de- 
fendants being Hable for the acts of their pre- 
decessors was not a issue in controversy in this 
ease and that no such claim was ever made by the 
plaintiff. 
IX. 
The Court erred in making Finding of Fact No. 
3 for the reason that said finding of. fact, is not 
sustained by the evidence, but is contrary to the 


88 Martin Woldson vs. 


uncontradicted evidence in the case and is not a 
finding of fact but is a conclusion. 


X. 

The Court erred in making Conclusion of Law 
No. 1 for the reason that the same is improper, is 
not sustained by the [71] evidence im the case and 
the undisputed evidence shows that the defendants 
S. M. Bauman and Roy Copeland are guilty of 
mal-feasance, misfeasance and non-feasance as 
Commissioners of Drainage District No. 1 and that 
they positively refused to perform their duty. 


XI. 
The Court erred in making Conclusion of Law 
No. 2 based upon the erroneous finding of fact. 


XII. 

The Court erred in failing and neglecting to make 
findings upon the issues in this case as follows, 
to-wit : 

(a) The Court erred in failing to make findings 
upon Paragraph 2 of plaintiff’s complaint which is 
material in this case to find that, the matters com- 
plained of by plaintiff were true and ordered by 
the Court having jurisdiction. 

(b) The Court erred in failing to make findings 
upon paragraph 3 of plaintiff’s complaint which 
is material in this case to find that the matters 
complained of by plaintiff were true and ordered 
by the Court having jurisdiction, and the allega- 
tions are sustained by the undisputed evidence in 
the case. 
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(c) The Court erred in failing to make findings 
upon Paragraph 4 of plaintiff’s complaint which 
is material in this case to find that the matters 
complained of by plaintiff were true and ordered 
by the Court having jurisdiction, and the allega- 
tions are sustained by the undisputed evidence in 
the case. 

(d) The Court, erred in failing to make findings 
upon paragraph 5 of plaintiff’s complaint which 
is material in this case to find that the matters 
complained of by plaintiff were true and ordered 
by the Court having jurisdiction. 

(e) The Court erred in failing to make findings 
upon Paragraph 6 of plaintiff’s complaint which is 
material in this case to find that the matters com- 
plained of by plaintiff were [72] true and ordered 
by the Court having jurisdiction. 

(f) The Court erred in failing to make findings 
upon Paragraph 7 of plaintiff’s complaint which 
is material in this case to find that the matters 
complained of by plamtiff were true and ordered 
by the Court having jurisdiction. 

(g) The Court erred in failing to make findings 
upon Paragraph 8 of plaintiff’s complaimt which 
is material in this case to find that the matters com- 
plained of by plaintiff were true and ordered by 
the Court having jurisdiction. 

(h) The Court erred in failing to make findings 
upon Paragraph 9 of plaintiff’s complaint which 
is material in this case to find that the matters 
complained of by plaintiff were true and ordered 
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by the Court having jurisdiction and the uncon- 
tradicted evidence shows that the said Commis- 
sioners refused to comply with their duties and 
do said work. 

G) The Court erred in failing to make findings 
upon paragraph 10 of plaintiff’s complaint which 
is material in this ease to find that the matters 
complained of by plaintiff were true and ordered 
by the Court having jurisdiction and the allega- 
tions of said paragraph are conclusively shown and 
there is no dispute thereto. 

(j) The Court erred in failing to make findings 
upon Paragraph 11 for the reason that the same 
are material in the case and are shown by the un- 
condradicted evidence to be true and shows that, 
the defendants wilfully and imtentionally refused 
to perform their duties as Commissioners. 

(k) The Court erred in failing to find upon 
paragraph 12 for the reason that the same is shown 
by the uncontradicted evidence in the ease to be 
true and is material in the ease. 

(1) The Court erred in failing to find wpon 
paragraph 13 for the reason that the same is shown 
by the uncontradicted evidence in the case to be 
true and is material in the case. [73] 

(m) The Court, erred in failing to find upon 
paragraph 14 for the reason that the same is shown 
by the uncontradicted evidence in the ease to be 
true and is material in the case. 

(n) The Court erred in failing to find upon 
paragraph 15 for the reason that the same is shown 
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by the uncontradicted evidence in the case to be 
true and is material in the ease. 

(o) The Court erred in failing to find upon 
paragraph 16 for the reason that the same is shown 
by the uncontradicted evidence in the case to be 
true and is material in the ease. 


ACU, 

The Court erred in failing to sustain the objec- 
tions and exceptions of Martin Woldson to the 
proposed findings of fact as shown by said excep- 
tions and objections filed herein. 


XIV. 

The Court erred in failing to find that said de- 
fendants had failed, neglected and refused to per- 
form their duties as Commissioners of Drainage 
District No. 1 and keep the dramage ditches cleaned 
out and open so that the water would flow through 
the same and said fact is conclusively shown by 
the evidence in this case. 


XV. 

The Court erred in sustaining the objection to 
the admission in evidence of plaintiff’s exhibits 
20, 21 and 23. 

EZRA R. WHITLA 
EK. T. KNUDSON 
Attorneys for plaintiff and ap- 
pellant, Res. & P. O. Add. 
Couer d’Alene, Idaho. 


[Endorsed]: Filed Apr. 8, 1942 [74] 
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PETITION FOR APPEAL 


To the Honorable C. C. Cavanah, Judge of the Dis- 
trict Court of the United States, for the Dis- 
trict of Idaho: 


The above named petitioner, Martin Woldson, 
plaintiff in the above entitled action feels ag- 
grieved by the decree rendered and entered in the 
above entitled cause on the 13th day of January, 
1942 by the above entitled Court, does hereby appeal 
from said Decree to the United States Cireuit Court 
of Appeals, for the ninth circuit, for the reasons 
set forth in the Assignment of Errors filed here- 
with and he prays that the appeal be allowed and 
that citation be issued as provided by law and that 
a transcript of the record, in duplicate, wpon which 
said decree was based duly authenticated, be sent 
to the United States Cireuit Comt of Appeals, 
for the Ninth Cireuit under the rules of such Court 
in such case made and provided. 

And your petitioner further prays that a proper 
order may be made fixing the amount of the Bond 
on Appeal to be required of the plaintiff appellant 
herein. 

EZRA R. WHITLA 
E. T. KNUDSON 
Attorneys for plaintiff and ap- 
pellant. Res. & P. O. Add., 
Couer d’Alene, Idaho. 


[Endorsed]: Filed Apr. 8, 1942. [75] 
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[Title of District Court and Cause. ] 
NOTICE OF APPEAL TO CIRCUIT COURT 
OF APPEALS 
Under Rule 73B, Notice is hereby given that 
Martin Woldson, plaintiff above named, hereby ap- 
peals to the Cireuit Court of Appeals for the Ninth 
Circuit from the final judgment in this case entered 
in this action on the 13th day of January, 1942. 
EZRA R. WHITLA 
E. T. KNUDSON 
Attorneys for appellant, Res. & 
P. O. Add., Coeur d’Alene, 
Idaho. 


[Endorsed]: Filed Apvil 8, 1942. [76] 
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MmarOR TAR S TRANSCRIPT 
This matter came on for hearing before the Hon- 
orable Charles C. Cavanah, United States District 
Judge, sitting without a jury, at Coeur d’Alene, 
Idaho, on November 21, 1941. 


APPEARANCES 
Messrs. Whitla & Knudson, 
Coeur d’Alene, Idaho, 
Attorneys for the Plaintiff. 
Everett E. Hunt, Esq., 
Sandpoint, Idaho, 
O. C. Wilson, Esq., 
Bonners Ferry, Idaho, 
Attorneys for the Defendant. [779] 


94 Martin Woldson vs. 
10 o’clock A. M. Nov. 21, 1941 


JOHN DAVIDSON 
being called as a witness on behalf of the plaintift 
after being first duly sworn, testifies as follows: 


Direct Examination 
By Mr. Whitla: 

Q. Give your name to the Reporter, your place 
of residence and occupation ? 

A. John Davidson, Bonners Ferry, Idaho. 
Farmey. 

Q. What officical position do you hold in Drain- 
age Distriet No. 1, of Boundary County, Idaho. 

A. Secretary of the Board of Commissioners. 

Q. How long have vou been a member of the 
Board of Commissioners. 

A. Sinee the vear 1925. 

Q. How long have vou been Secretary of the 
Board? 

A. The commencement, since the commencement. 

Q. As such Seeretary do you have the records 
of the District in your possession ? 

A. IJ have most of them, maybe there are some 
meetings I don't have. 

Q. We have asked for the record showing the 
assessments against this land in controversy in this 
case from the earliest time on down. Do vou have 
such record ? 

A. No, I have not the record separately. 

Q. Do you have the record showing the assess- 
ment imposed against this land in 1924? [80] 
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A. That is filed with the County Treasurer. 

Q. Do you have the resolution providing what 
the assessment should be for that vear? 

a These are @ part of them. I wouldn't say 
that I had them all. 

Q. Took and see if you have any resolution set- 
ting the assessment beginning with the year 192+. 

A. Thave them in the Clerk’s offiee. 

Mr. Whitla: May he be excused to get them? 

The Cowt: Certainly, we will wait. 

Q. You have found such a record ? 

Ae Yesesiit. 

Q. What is the amount of the assessment for 
the vear 1924? 

Judge Hunt: To which we object for the follow- 
ing reasons: IT realized that this question was prob- 
abl come to come wpand I want to eall it to Your 
idienor's attention that itis alleadmitted.by the 
pleadings, by both the plaintiff and the defendants, 
it is admitted that this drainage district was duly 
created in 1920. Now, counsel is starting to imtro- 
duce a series of records going back to 1920 which 
was 19 vears prior to the time that the defendant 
Copeland became a member of the Board of Com- 
missioners, and twenty vears prior to the time the 
defendant Bauman became a member of the Com- 
mission. The pleadings agree [81] that Copeland 
became a commissioner in June 1939 and Bauman 
in January 1940,—no, I have them reversed,—Cope- 
land in 1940 and Bauman in 1939. The pleadings 
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adinit the organization of the District, they admit 
the various assessments, they admit the whole set- 
up. This cause of action is against the defendants 
Bauman and Copeland for their acts as commis- 
stoners in 1939 and 1940, and they ask that they 
be removed from office and damages be assessed 
against them. It is our contention that the only 
material evidence is as to that which happened 
after these men became commissioners of the Dis- 
(orGte 

(Arenment of Counsel) 

The Court: Under the statement as to the period 
of time involved here, where you are suing the two 
parties individually and seeking judgment individu- 
ally, not against the District as a District but indi- 
vidually, it would seem under the law that the 
period of their hability would be from the time 
they were appointed as members of the board and 
attempted to fnnetion as members. Evidenee prior 
to that time as to whether the District had made 
assessments, seems to me as against these men 
would be nmmaterial. That these defendants, when 
they eame into the district that is, when they be- 
came members of the Board, that they refused to 
perform thei duties under the order of the State 
Court. that, of course, would be another [82] ques- 
tion, but to go back m 1920, where the pleadings 
admit certain things, and to try to hold these de- 
fendants for the conduct of the district, seems to 
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me that it may be entirely without the pleadings. 

Mr. Whitla: We are not trying that. 

The Cowt: But you are suing these men indi- 
vidually here. It would be unjust. 

Judge Hunt: We make the objection on behalf 
of the National Surety Company who are surety 
on the bonds. 

Mr. Whitla: This goes back and shows the as- 
sessments of which they are charged with know!- 
edge, knowing this land was in the District. They 
question the ownership of the land. 

The Court: The ownership is another question. 
The fact that the land was in the Distnet would 
not be conclusive. Ownership would have to be 
established as provided. A Distriet may take in 
certain land and assess it against ‘‘A’’ and vet “‘A”’ 
may not own the land. T cannot see the materiality 
of it. Of course, after these men went in you can 
show certain assessments levied against the land of 
the plaintiff and if they refused to carry out the 
orders, and follow the law in draining the land, 
that may be shown from the time they went in 
office. But to go back of those vears and say these 
men would be liable for [83] making or failing to 
make assessments and drain the land, that would 
not be the law, and would not be within the issues 
here. 

My. Whitla: The only thing we are attempting 
to do is show that thev collected money to do this 
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draining and that they are charged with this know!- 
edge. 

Judge Hunt: It would be immaterial for any 
purpose in this case. 

(Further argument of counsel) 

The Court: It occurs to me that under these 
pleadings that vou could show that this land was 
within the District. Let’s see, I think it is ad- 
mitted. The organization of the district is admitted. 
That the land is within the District is admitted. 
Now then, at the time these three individnals who 
are now commissioners came into office, the fact 
that the land had been previously assessed by the 
District and that the land had not been drained 
could not be charged to these men, they would not 
he Hable for what the plaintiff had paid previous 
to that time or as to its appheation. If there was a 
hiability, it would be the District or the Commis- 
sioners previous to these defendants. They would 
not be hable prior to the time they came into office. 
You can show the assessments but it would be acts 
of other people, and they would [84] be liable only 
from the time they came into office and not previous 
neglect of others. 

It would be unjust to say that vou could put men 
in office nineteen vears after something was done 
and hold them responsible. I cannot see that thev 
are lable. 

Mr. Whitla: We introduce this to meet allega- 
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tions that they made themselves. They raised the 
issue of facet here. 

The Court: I think maybe that both sides can 
agree to this, that you ean commence at the time 
these men came into office. You can show that this 
land had been in the district and previously as- 
sessed, but they are not liable for what was done, 
that these two men knew that the land had been 
assessed. Now, the question is, what did they do in 
carrying out the Orders of the Court, as Comimis- 
sloners 

Mr. Whitla: They raised the issue from 1925 on. 

Judge Hunt: The Court will recall that we 
moved to strike all this stuff that happened twenty 
years ago and the motion was denied, plaintiff in- 
sisted that we had to answer the allegation of the 
complaint and we have answered it. 


The Court: The reason for denving that was to 
show that you have a District, that the plaintiff's 
[85] land was in the District; that there was an 
assessment made to drain it. The question is, was 
it drained? In a general wav to show a kind of 
history of the district. 

Judge Hunt: Those matters are all admitted. 

The Cowt: I say, that is why I denied the mo- 
tion. You ean show the history of it. I think vou 
will get before the Court a picture of the matter, as 
to how the situation was when these men went into 
office. 
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Mr. Whitla: Not for the purpose of claiming 
they were negligent during those years. 

The Court: Simply that the land was in the 
District and assessed; that you claim these men 
didn’t perform their duties from the time they 
went in office. It is not necessary to show the as- 
sessment for every year. 

(Further Argument of Counsel) 

The Court: I will state again that the parties 
have the right to show if they can, that this Dis- 
trict was organized and when; whether this land of 
the plaintiff’s was and is in that Distnet and sub- 
ject to be assessed for drainage purposes whether 
the land was drained or was not and up to the time 
these two men were appointed or made members of 
the Board, what was the condition that confronted 
them when they [86] entered on the duties or the 
office of Commissioners. They are chargeable with 
their own neglect. Now, if vou were saying the 
Distriet it would be a different matter, but you are 
picking out these two men who were put on this 
commission on a certain date. You can show the 
condition as I have stated but they picked it up 
from the point they went into office. Ultimately we 
are bound by the date these men were put in office. 
Now, as to whether the previous Commissioners 
drained this land or not is immaterial here. It 
would be unjust to hold officers in damage for what 
someone else might have done or not have done. 
Now you understand, let’s go ahead. 
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Q. Mr. Davidson, you prepared a statement of 
the assessments from the year 1924 to 1937. 

me Yes. 

Mr. Whitla: I will ask to have that marked for 
identification as plainitff’s exhibit number 1. 

The Court: Is there any dispute as to this. 

Judge Hunt: We have always admitted that. It 
is admitted by counsel verbally and by the plead- 
ings. 

Mr. Whitla: But they do not give the amount of 
the assessments. 

Judge Hunt: We admit that it was assessed [87] 
from the time of the organization of the District 
up to now. 

Mr. Whitla: Do you admit the amount of the 
assessments. 

The Court: The records will no doubt show. 

Mr. Wilson: This shows the percentage of the 
levy for every purpose. 

The Court: Can you determine from that when 
it was made and its legality. 

Mr. Whitla: The question of legality is not a 
question at this time. 

Mr. Wilson: We admit that these percentages 
of the levy were made in each of the years. 

The Court: Then it will be admitted, exhibit 1. 
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(Testimony of John Davidson.) 


PLAINTIFF’S EXHIBIT No. 1 
Admitted Nov. 21, 1941 


LEVIES FOR DRAINAGE DISTRICT #1 


Year 1924 Year 1927 
tid. interest... 29s... een 1% Bond impenest o.oo ee 71% 
lintenance ae ee 1% Miaintenanee =o nc nee V% 
MNPING 2.2... 1% Operation of pumps .................. Y,% 
itstanding warrants .......... 4% Bond redemption 2.0... 17145 % 
12% 2514 % 
Back Assessments Year 1928 
nid interest... == eee 71% Bond interest ....22 > =e d% 
itstanding warrants ........... 314% Maimtenance:.......0 eee 1% 
Warrant redemption. .............. 214% 
10144% Bond redemption -....eeccccsecesee 1VA% 
2514 % 
Year 1925 Year 1929 
me as for 1924 Bond interest. 4% 
Repair & Maintenance... 214% 
Operation of Pumps......... Yo% 
Outstanding warrants ........... 13% 
20% 
Year 1926 Year 1930 
nd) Interesigeee ee 7% Bond interest 2.2. 5% 
arrant redemption ............... 8% Maintenance... 314% 
‘pair & Maintenance............ 1% 
eration of pumPps............-2.- 14% 814% 
16% 
Back assessments Year 1931 
terest on bomds...000.0.... 1% Bond interest 222... 41% 
arrant redemption ............... 314% Pumps & Maintenance.............. 214% 
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Year 1932 Year 1935 
Maintenanee & Pumpe.............. 214% Pond redemption 2.2.02... 3% 
Warrant redemption ................. 6% Outstanding warrants ......... 3% 

1936 Maintenance —............. 3% 
812% 
9% 

Year 1933 Year 1956 
Bre WGC TESE ene ences een 4% 1937 Maintenance 3%............. 3% 
Sond redemption 2. 3% Int. on ontstanding 
Outstanding warrants. ........... 3% MIYQEWTCUIVESS aes es ssisinn cons 3.2% 
PAL TB) SrA pte sneccaseeetcnsgeossrcrscnes 2% 

Maintenanee (1934) ou. 1% 6.2% 
13% 

Year 1934 Year 1937 
Warrant redemption ........... 39 1938 Maintenanee ................. 8% 
Bond redemption —............ 2% TROvOIMPCRO SE coalesce sssereeee 3% 
Maintenance (1935) .....WWW.W.... 3% Bond vedenmption ... = 9% 

8% 15% 
Assessed valuation $204,711.96 
[38 


Q. How much an acre was levied against that 
district ? A. You mean the total? 

Q. How much an acre was originally levied? 

A. J would not say that, but I have a record. 

Mr. Wilson: It is admitted that the average 
henefit was approximately $47.50 per acre. 

The Court: Now that is agreed, go ahead. 

Q. Can you give us the levy for the vears 1938, 
1939 and 1940? 
Mr. Wilson: We have certified copies of [88] 


the levies from 1931 to 1941. 
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Mr. Whitla: If he can give the amounts I want 
that. 

The Court: Counsel says he has certified copies 
and that would make them correct. 

Mr. Whitla: These are from the office of the 
Clerk and there seems to be a difference between 
the office of the Clerk and the District. 

Mr. Wilson: These are the levies that were made. 

The Court: Go ahead if vou cannot agree. 

Q. Give ns the levies for 1938, 1939 and 1940. 

A. ‘This is the reeord for 19387. 

Q. Jn 1937 what did vou levy. 

A. The 1938 levies. 

Q. Will vou read the maintenance, bond, and 
bond interest. 

Mr. Wilson: It will be agreed that the main- 
tenance levy was 3%; the Bond interest 3% and 
Bond redemption 9%. 

The Court: That is agreeable. 

Mr. Whitla: Yes. 

Q. Now for the vear, 

Mr. Whitla: The levy for the year, made in 1939 
for 1940 was 214% for bond interest; 3% for main- 
tenance and 9% for bond redemption. [89] 

Mr. Wilson: It is so stipulated. 

Mr. Whitla: For 1940 maintenance for the year 
was 444% and bond redemption 514. 

Mr. Wilson: We so stipulate. 

Q. Mr. Davidson, did My. Woldson take up with 
the District while you were commissioner the propo- 
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sition of getting this land reclaimed about the year 


1934 or 35? A. Yes, he did. 
Q. Do you have the resolution passed at that 
time as to what you would do? A. Yes: 


Q. As to what vou would do relative to that mat- 
ter? A. Yes. 

Judge Hunt: We object to what the Commis- 
sioners did in 1934, it would be immaterial. The 
records show that the defendants Bauman and Cope- 
land didn’t become commissioners until 19389 and 
1940 and the National Surety Company assumed 
no lability until Bauman was appointed in 1939. 

The Court: I am holding that the purpose is not 
to show that the defendants were responsible, but 
to show what the condition was. 

Mr. Whitla: And that the Commissioners when 
they went in office had their attention called to this 
matter. [90] 

A. It is a resolution of August 2, 1934. 

Q. August 2, 1934. 

A. A Court hearing at the Court house. 

Q. Mr. Davidson, you passed a resolution at 
some time providing that this land should not be 
assessed until it was trained, can vou find that. 

A. I might but it would take quite a little time. 

Q. Calling vour attention to the resolution of 
the 24th of September 1935, was that the resolution 
passed by the Drainage District at that time? 

A. Yes sir. 
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The Court: Those are records of the Board of 
Cominissioners of the District, are they? 

A. They are the records of the Board, of the 
District. 

Mr. Wilson: We admit that those are the minutes 
of September 24, 1935, of the Commissioners of 
Drainage District Number 1, but we object to the 
introduction of the same as being entirely incompe- 
tent, irrelevant and immaterial. 

Mr. Whitla: I want to read the minute. 

The Court: You may read it into the record. 

Mr. Whitla: I now offer the minutes of the Board 
for September 24, 1935. ‘‘Minutes and records of 
Drainage District No. 1, Bonners Ferry, Idaho. 
Commissioners of Drainage District Number 1, met 
on this 24th day of September 1935, Commissioners 
present were Ralph [91] Richmond, John David- 
son and P. T. Casey. Mr. Martin Woldson and Mr. 
EK. W. Wheelan were also present. Commissioners 
met for purpose of making levy of 1936 taxes. A 
resolution im regard to the same is here attached. 
It was also decided at this meeting to withdraw 
about two hundred and twenty acres in Mirror 
Lake from maintenance taxation. Motion made by 
Richmond and seconded by Davidson that said land 
be withdrawn. The following accounts were allowed 
and warrants issued for same.’’ then it lists the 
accounts, and then reads; ‘‘There being no other 
business the meeting adjourned.’* Then it is signed 
by Richmond, Davidson and Casey. 
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The Court: Now what does that resolution touch 
upon which it says it attached. 

Mr. Whitla: The fixing of the assessment levies 
for that year. 

My. Wilson: We agree that is the resolution. 

The Court: It may be admitted. 

Q. Mr. Davidson, what two hundred and twenty 
acres of land does that refer to? 

A. ‘That refers to the lower swamp land, mostly 
laying on the south side of the main ditch. 

Q. It shows that Mr. Woldson was present? 

A. Yes sir. 

Q. Was Mx. Woldson looking after his own in- 
terest 7 A. Yes sir. 

Q. Was he the owner of that 220 acres? [92] 

Judge Hunt: Objected to as calling for a con- 
clusion. 

Mr. Whitla: Strike that. 

Q. Was that the same land in controversy here? 

A. Yes, absolutely. 

@. Was there any notice served on yourself and 
the other commissioners in the spring of 1940, re- 
quiring that you drain this land? 

A. There was, ves sir. 

Q. Do you have such a notice? Did you exempt 
that land from maintenance or did you proceed to 
charge and collect? 

A. We proceeded to charge the maintenance 
tax. 
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Q. Every year? A. Yes sir. 

Q. In 1940 did vou receive a notice addressed 
to the Commissioners of the District relative to 
draining this land? 

A. I received a notice and it is in the files, it 
would take me sometime to find it. 

The Cowt: What do you refer to now Mr. 
Whitla? 

Mr. Whitla: I refer to the notice of May 10, 1940 
requesting that this land be drained. 

The Court: All right. 

Mr. Whitla: I ask that this be marked as plain- 
tiff’s exhibit number 2. [93] 

Q. Now, handing you exhibit number 2, I will 
ask you if that is a copy of the letter received by 
the Commissioners demanding the draining of this 
land ? A. It is. 

Mr. Whitla: I offer this exhibit as plaintiff’s 
exhibit number 2 in evidence. 

Mr. Wilson: I think in paragraph 11 that is also 
admitted. 
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PLAINTIFE’S EXHIBIT No. 2 
Adnutted Nov. 21, 1941 
Martin Woldson 


646 Peyton Building 
Spokane, Washington 


May 10, 1940 
(Extra Copy) 


Mr. S. M. Bauman, Chairman, 

Mr. John Davidson, Secretary, 

Mr. Roy Copeland, 

Commissioners, Drainage District #1, 
Bonners Ferry, Idaho. 

Gentlemen : 


I have heretofore requested you to do the neces- 
sary maintenance work on my land, as follows: 


Parcel #1, Lot 4, See. 4 (East G. N. Ry.) comprising 12.00 ae 
Pareel #2, Lot 8A, Sees. 5 & 6; Lot 8B, See. 8; 

Lot 8C, See. 5; Lot 8D, See. 5 as 146.45 ‘‘ 
Parcel #3, Lots 3 & 4, See. 5 Lots 2 & 3, See. 8; 

Lot 1, See. 8; Lot 7 Sees. 5 & 8 83.388 <‘‘ 


Parcel +4, lots 2 &3, N. W. of G. N. Ry. Sec. 9: 
Lot 4 less part East of G. N. Ry. Sec. 4; 
Lot 6A, See. 4; Lot 6B, Sees. + & 9, oy Heres ** 
all in Twp. 61 


Total 363.67 ‘' 


A resolution was passed Dec. 17, 1937, by the 
Commissioners of District #1 to the effect that 220 
acres of above land would be withdrawn from main- 
tenance assessment, but assessments have been levied 
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and paid up to the present time on all the above 
land. The law positively requires vou to drain this 
land and to open the ditches and keep them open. 
This land has already paid $6395.48 for maintenance 
assessments, but you have not kept up the mainte- 
nance on same. You have not cleaned out the ditches 
and have not put the land in condition to drain 
properly. 

I hereby make demand on you to proceed to clean 
out the ditches on above land and do the maite- 
nance work as required by law and which is neces- 
sary to properly drain this land, and if you do not 
do so, I will institute proceedings against you and 
expect to hold your bondsmen personally liable for 
all damage I have sustained. 

There are at present in District #1 three drag- 
lines, all of which are in good working condition 
and any one of which is ready to start work at 
once. Unless you take action and have such work 
started on or before the 20th of this month, I will 
be obliged to institute proceedings. 

I have tried to co-operate with the Commissioners 
of District #1 to further the interest of the entire 
district, but it seems that I am wnable to get any 
desired results, and I find that the Commissioners 
are not performing their required duties. As a 
result, the money which has been paid for mainte- 
nance of this land has not been of full benefit to 
me. For the amount of money which has already 
been paid in for maintenance purposes, it should 
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have amply provided for the draining of above 
land. 

Unless you proceed to perform your legal duties 
and see that this particular land in District #1 is 
properly drained, an action will have to be started 
against you and I am writing to make this demand 
on vou as a preliminary proceeding to commence 
the action unless you start the above work on or 
before 20th inst., as mentioned above. 

Please let me have a prompt reply. 

Yours very truly 
MARTIN WOLDSON [888] 


The Court: Let it go in, I will read it. 

Q. What was done in regard to this by the 
Commissioners ? 
Meeting was called by the Commissioners. 
Have you the minute of date of May 10? 
I have the meeting of the 20th of May 1940. 
Have vou the one preceding that? 
No sir. 
Calling your attention to the date of May 18, 
did you have a meeting at that time? 

A. The 18th of May 1940. 

Q. Who was present at that meeting. 

A. All the commissioners being present. 

Q. And who were the Commissioners at that 
time ? 


OPorOo> 
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A. Mr. Bauman and Mr. Copeland and myself. 
Mr. Whitla: I now offer in evidence the minutes 
of this meeting of May 18, 1940. 
Judge Hunt: No objection. [94] 
The Court: It may be admitted. 


PLAINTIFF'S EXEUBM No.3 
Admitted Nov. 21, 1941 


Minutes and reeords of drainage Dist. No. 1 
Boundary County Ida. 

Commissioners of Drainage Dist. No. 1, held a 
meeting on this 18th day of Mav 1940. 

All Commissioners being present. 

The meeting was called by the chair in regards 
to a letter received from Mr. Woldson concerning 
some work in Mirror Lake. 

Moved by S. M. Bauman and seconded by Roy 
Copeland, referring to M1. Woldson’s letter of May 
10th, 1940, demanding that the commissioners of 
Draimage Dist. No. 1, immediately reditch the lands 
in parcel 1, 2, 3, and 4, owned by him the same being 
located in the south end of Dist. 1, adjacent to the 
Great Northern right of way, consisting of swamp 
land. 

Whereas the Comnussioners cleaned and deepened 
these ditches in Nov. 1939, ata cost of about $1500.00, 
same being paid only last week, and it is observed 
that this ditehing has done very little good and the 
fact of Mr. Woldson insisting that it be done over 
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again within 6 months, is further proof of its fail- 
ure. Also during the past 18 years the Commis- 
sioners have made repeated efforts on this land, 
ditching and cleaning ditches at the cost of several 
thousand dollars. 

It is further stated that several owners of similar 
lands east and north of Ma. Woldson’s land, along 
the Great Northern Right of Way, have never been 
able to reclaim or to crop their acres, but have 
never asked the Commissioners to ditch for them 
as they realized that it would cost more than the 
land was worth. 

In view of these facts the Commissioners are 
eonvinced that further reclamation in this or simi- 
lar areas can not be accomplished except at pro- 
hibitive figures and further expenditures at this 
time would be a waste of money. 

Vote: 

S. M. Bauman: Yes 
Roy Copeland: Yes 
John Davidson: No. 
W. M. BAUMAN 
JOHN DAVIDSON [889] 


Mr. Whitla: May I read this into the record at 
this time. 

The Court: Just make your offer and we can 
make copies later. 
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Q. Myr. Davidson, did you get a letter from Mr. 
Woldson relative to that matter? 

A. J think I did. 

Q. Will you produce that letter? 

A. I would not say if it is in the files or not. 

The Court: Could vou look for this during the 
noon recess and not take the time now. 

Q. I will ask you to get this during the noon 
hour, ealing your attention to the fact that it was 
not drained and telling you his position in the mat- 
ter. A. Yes sir. 

Mr. Whitla: I wonder if I could have this marked 
as plaintiff’s exhibit 4 for identification. 

Mr. Wilson: We admit that plaintiff’s exhibit 4 
is a copy of a letter written by Mr. Woldson to the 
Commissioners of Drainage District number 1, un- 
der date of January 26, 1940, but object to it on the 
ground that it is immaterial. 

Mr. Whitla: I offer plaintiff’s exhibit 4, being 
a demand on these defendants to drain this Jand. 

[95] 

Mr. Wilson: Counsel’s statement is correct as to 
what the instrument is. 

The Court: Objection overruled. Admitted. 


S. M. Bauman, et al. 115 


(Testimony of John Davidson.) 
PLAINTIFE’S EXHIBIT No. 4 


Admitted Nov. 21, 1941 
Martin Woldson 
646 Peyton Building 
Spokane, Washington 


January 26, 1940 


S. M. Bauman, Chairman, 

John Davidson, Secretary, 

Roy E. Copeland, Commissioner, 
Drainage District No. 1, 
Bonners Ferry, Idaho. 
Gentlemen: 


At various times I have drawn attention to the 
necessity of cleaning out the ditch from the Spo- 
kane International Ry. track to the booster pump. 
This ditch has been accumulating silt which at the 
present time covers the pipe running through the 
dike built across the ditch at the booster pump, 
thus preventing any chance of the water draining 
away from the ditch coming down to the booster 
pump, without the use of the pump. By lowering 
this ditch to the bottom of the pipe placed in this 
embankment, it is possible that the use of the 
booster pump could be suspended for the period 
that the Kootenai Power & Light Company has 
agreed to lower the lake to zero of the Nelson gauge, 
which will be April 1 this year. After April 1 next 
it will require some time before the lake is raised 
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sufficiently to permit the water to back up and 
raise the river into the present outlet of the ditch 
in District #1. 

If the above work had been performed before this 
time, I am of the opinion that the booster pump 
could have been turned off, thus creating a savmg 
of $125.00 or more per month. The cost of cleaning 
out the above ditch should not exceed $300.00 or 
$400.00. 

Now, im regard to the booster pump of District 
#1, it is my opinion that in the event of a freshet 
which would compell the use of the heavy motor 
to keep the district properly drained in the vicinity 
of Mirror Lake, it is impossible to say how long the 
present pump could be operated without a break- 
down. For that reason I believe it is absolutely 
necessary to have an auxiliary pump ready to take 
care of such an emergency. Last fall a Pomona 
pump was installed in Drainage District No. 2 and 
same was found highly satisfactory. By installing 
a similar pump in District No. 1, I believe a con- 
siderable saving in the cost of power could be [390] 
made by using the new pump and keeping the old 
pump, now being used, in repair, to be used for 
emergencies. 

Section 41-25-39 of the Idaho Codes Annotated, 
in providing the general power of commissioners of 
drainage districts, says among other things: 

“to build and maintain drains, canals, sluices, 
bulkheads, water gates, levees and embankments; to 
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establish and maintain pumping plants and to con- 
struct and maintain and keep in repair all works 
requisite and necessary to the end that the lands 
in the district may be reclaimed. 

By this section of the statute it is made your 
duty to maintain all of the works within your dis- 
trict, and to carry them on to the end that the land 
shall all be reclaimed. As I am paying the taxes 
and assessments within the district for that pur- 
pose, I will have to insist upon this bemg done. 

You have furnished bonds for the performance 
of your duties, which also include a strict account- 
ing of all warrants issued by you on behalf of the 
district, and showing for what purpose. I want to 
be reasonable and work amicably with you, but in 
view of the large investment I have in the land 
there, I must insist upon a strict compliance with 
the law, and that the ditches be maintained in a 
proper manner in all parts of the district; that the 
pumping plant be kept in adequate condition; and 
that the entire district be kept in proper repair in 
order that all the land can be properly reclaimed. 

Yours respectfully, 
MARTIN WOLDSON 
MW-MB [891] 


Q. When you got that letter was there any ac- 
tion of the Board taken on that. 

The Court: I wish you would look those things 
up at noon. 
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My. Whitla: They didn’t produce the books for 
us so that we could have these things. 

The Court: Just make a note of the things you 
want this witness to look up so that he can get them 
all at noon. 

Q. My. Davidson, look up the records of all of 
your minutes from the first of January 1940 on 
down covering this matter and letters that M1. 
Woldson wrote to vou or the commissioners regard- 
ing this matter. A. From January 1. 

Q. Yes, January 1, 1940. 

Q. Did Mr. Woldson appear before your board 
relative to getting you to drain this land? 

A. Jam quite sure, but I wouldn’t say whether 
there is a record of it or not. 

Q. You didn't make a record of all the people 
appearing before you? A. Gorsig. 

Q. Do vou remember whether he appeared be- 
fore you requesting [96] the drainage of this land? 
Yes sir. 

How many times? 

Time and time again. 

Just give the dates as near as you remember. 
I cannot give dates. 


OrOorer 


Now, after you received the letter from him 
and after this resolution of May 18, was passed, 
you had a meeting relative to that? 

A. Yes, there was a meeting the 24th of May 
1940. 
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Q. I ask to have this marked as Plaintiff’s ex- 
hibit 5, and then ask vou if that is the minutes of 
that meeting. A. Yes. 

Judge Hunt: We have no objection to this except 
that there is a correction in pen and ink put. in 
there by M1. Davidson. 

Q. There appears to be a correction m pen and 
ink, will vou read that statement to show what it is. 

A. Just the correction. 

Judge Hunt: Doesn't it say ‘‘or other expenses’’ 

A. ‘‘or expenses’”’ 

Judge Hunt: Isn't the word ‘‘other’’ in there? 

mae No. 

Mr. Whitla: We offer plaintiff’s exhibit [97] 
number 5 in evidence. 

Judge Hunt: No objection. 


PLAINTIFEF’S EXHIBIT No. 5 
Admitted Nov. 21, 1941. 


Minutes and Records of Drainage Dist. No. 
Boundary County, Idaho. 

Commissioners of Drainage Dist. No. 1, meet on 
this 24th of May 1940. 

All Commissioners being present. 

Meeting called by the chair in regard of a letter 
received from Mr. Martin Woldson a copy of same 
is hereto attached. And answered in regard the 
same as follows: 
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This is to notify you that we as Commissioner's 
of Drainage Dist. No. 1 will not be responsible for 
any ditching you are ordering in or other expenses 
connection of same, said Resolution made by S. M. 
Bauman and second by Roy Copeland. 

Carried. 

A Bill presented by Mr. E. S. Rowels for audit- 
ing the Drainage Dist. No. 1 books for $195.00 was 
allowed and ordered paid. 

There being no more business the meeting ad- 
journed. 

Commissioners 
S. M. BAUMAN, 
JOHN DAVIDSON. 


Q. Following that do you know whether Mr. 
Woldson did anything toward cleaning out the 
ditches ? 

Judge Hunt: Objected to as incompetent, ir- 
relevant and immaterial. If he did that on his own 
hook, voluntarily, that certainly would not have 
anything to do with the District. 

The Court: Overruled, he may answer. I don’t 
think the Court ruled on that last exhibit, so the 
record may show it is admitted. 

Q. Mr. Woldson proceeded to go ahead and 
clean out the ditches. 

Q. What equipment did he use. 

A. He was using a dragline. 
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Q. Who was the dragline operator. 
A. Ed Horman was operating it at that time. 
Q. How wide is the main lateral diteh through 
Mr. Woldson’s land. 
A. There is different widths on different ditches. 
Q. The main lateral that cuts along the north 
line of the land in controversy here. 


A. I presume about four feet. 

Q. You mean deep, don’t you? 

A. Yes sir. 

Q. How wide is it at the bottom and at the top? 


[98] 

A. I would think about eight or ten feet wide 
at the bottom. 

Q. Now, Mr. Davidson, in the ordinary work of 
cleaning out this main lateral diteh what does the 
District use? A. Dragline. 

Q. That is generally considered the proper 
method of cleaning out these ditches? 

A. It is the only way we can do it. 

Q. Was Mr. Farnum or Littlefield operating 


that in the Summer of 1940? A. Myr. Farnum. 
Q. Who did the work for the District in the fall 
of 19392 A. Farnum. 


Q. What did the district do relating to paying 
for Mr. Farnum’s work in the fall of 1939? 

A. The District, issued warrants. 

Q. How long was he in making collection from 
you. When did you make payment? 


122 Martin W oldson vs. 


(Testimony of John Davidson.) 

Judge Hunt: Objected to as immaterial and not 
binding upon these defendants. 

Myr. Whitla: Mz. Bauman didn’t pay these men 
in 1939, they had to wait until 1940, 

Judge Hunt: Objected to as immaterial, it is 
not an obligation of this plaintiff’s and these men 
all got their money. 

The Court: Why is this material. 

My. Whitla: To show that they tried to [99] 
stop men from doing the work. 

The Court: It may be admitted. 

Q. How long did he have to wait for his money ? 

A. I ean’t say but the work he done for the 
District I am sure it wasn’t cash. 

The Court: We will recess until 1:30. 


1:30 O’clock P. M. November 21, 1942. 


Mr. Whitla: May I make demand to produce 
the minutes of the Commissioners for Drainage 
District number 1, for the 7th of March 1928; 
the 21st of June 1928; the 30th of July 1925; the 
25th of November 1927; for the 8th of February 
1928; the 7th of March 1928; the 6th of September 
1928; the 7th of September 1928; the 17th of Octo- 
ber 1928; the 27th of November 1928; the 2nd of 
March 1929: the 9th of August 1929; the 29th of 
August 1930; the 27th of March 1930; the 29th of 
October 1932; the 30th of October or the 31st of 
October 1930; the 11th of December 1930; the 4th 
of April 1931 and the Ist of July 1932. 
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The Court: I presume it will take him some 
time to get those. 

Q. Turn to the record of the meeting of Novem- 
ber 27, 1989 and say whether or not Mr. Farmum’'s 
bill for draghne was allowed or rejected. 

Judge Hunt: I object to this as incompetent, 
[100] irvelevant and immaterial and has no bear- 
ine on the issues here. 

The Court: J understood counsel to say that it 
wasn’t offered for the purpose of showimeg any 
hability on the part of the defendants. 

Q. Did you find a bill there for dragline $357.56 
for Mr. Farnum? A. Yes sir. 

Q. What is the fact as to whether Mr. Farnum’s 
bill for cleaning the ditches with the dragline was 
allowed or rejected at that meeting? 

A. It is stated here that Farnum was ordered 
paid,—no, it is rejected. 

Q. What about the bill of Gilbert Barlow? 

A. Also rejected. 

Q. Does it show in May 1940 these bills were 
again called up and what was done? Were these 
bills brought up again on May 7, 1940? 

A. They were brought up again. 

Q. Was there any amount paid on them? 

Eve Yes. 

Q. What. was paid on them? 

A. The folowing allowed Ed Farnum $223.18: 
MeDonald and McDonald $288.95; Gilbert Barlow 
$115.00. 
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Q. Do you know why they didn’t pay them in 
full? A. I don’t recall right now. [101] 

Q. I will ask you if it wasn’t a fact that the 
bills were placed in the hands of Solon Clark and 
that he threatened suit before you paid anything 
on them? 

Judge Hunt: Objected to as leading. 

The Court: Sustained. 

Q. You have testified to the effect that on various 
occasions Mr. Woldson had the question of the 
drainage of this land up before the Commissioners. 
Calling your attention to the minutes of the meet- 
ing of August 17th 1933 I will ask you if Mr. Wold- 
son had up with you, at that time the matter of 
the drainage of Mirror Lake? 

A. Yes sir, that is correct. 

Q@. Do you remember what, the Board desired 
on that oceasion of Mr. Woldson? 

A. Here is a statement—— 

Q. I will ask this, did you want Mr. Wold- 
son to cash the warrants of the District? 

A. Yeg sir. 

Q. I will ask you if on the 28th of August, 1933 
you have a record of taking up with Mr. Woldson 
the question of whether he was willing to do that? 

A. Yes, I do. 

Q. What was he willing to do. 

A. He said he would advance the money as I 
remember. 

Q. Not to go back to all of the years, did you 
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have this [102] up with him at various times other 
than the time in 1940? 

Mr. Wilson: We also object to this as leading, 
the witness states he cannot tell, that he can’t re- 
member. 

The Court: Sustained in the form the question 
isin. 

Q. In 1938, calling your attention to the minutes 
of June 28, 1938 was the arrangement or the ques- 
tion of cleaning the ditches again taken up? 

A. It was ordered. 

Q. Calling your attention to the minutes of 
August 25, 1928 you may state whether or not the 
Comniissioners made an inspection of the work 
being done at that time? 

A. Yes, we made an inspection. 

Q. What did you find as to the work, how it 
was being carried on at that, time? 

A. It seemed to be satisfactory. 

Q. Now, Mr. Davidson, calling your attention 
to the 14th of September 1939, did you do anything, 
—what did you do relative to that matter at that 
time ? 

A. We had a meeting for settling the bills. 

Q. The bills in regard to the work on Mirror 
Lake? Awe Y csusir 

Q. And again on August 18, 1939 did you take 
up the matter again? [103] 

A. This meeting was called for the purpose of 
deciding what was to be done, and he answered and 


126 Martin Woldson vs. 


(Testimony of John Davidson.) 

said that he was not in the construction business, 
there was a motion made by Richmond that he clean 
up the main diteh 


Judge Hunt: Is that the meeting of August 
18th, 1939, Mr. Davidson ? 
A. Yes sir. 


Q. You had the matter up with Mr. Woldson of 
trying to get him to bid on eonstruction work ? 

A. Yes I did, ves sir. 

Q. The minutes of February 5, 1940, I call your 
attention to those minutes to which a_ certain 
amendment was added, this amendment was offered 
by Mr. Bauman that the drainage District number 
1 would do no more work in Mirror Lake laterals 
from then on. Did Mv. Bauman make that resoln- 
tion at that time. 

A. It was made by Mr. Bauman. 

The Court: What was done with that resolution ? 

A. It was carried. 

Q. T will ask von whether or not a meeting of 
May 7,—no August 10, 1940, if there is anything 
regarding a letter from Mr. Woldson in regarding 
to eleaniig the ditches. 

A. Yes the meeting of August 10, 1940, a letter 
from Mr. [104] Woldson in regard to cleaning the 
main diteh was read. The same was ordered done 
provided Mi. Woldson would cash the 1941 main- 
tenance warrants. 

A. Mr. Woldson would not eash the 1941 main- 
tenance warrants would he? 
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= “could Not say at this time. “1 don't re- 
mnember. 

Q. I asked you about some letters this morning 
and vou did not have them. Did Mv. Woldson write 
you in January 1940 giivng you data on the condi- 
tion of the water shown by the gauge and what was 
the experience in starting the pumps and getting 
the water out of Mirror Lake ? 

A. He did ves sir. 

Mr. Whitla: I am having this marked as exhibit 
6. Now [ will offer it in evidence. 

Judge Hunt: We object to this as immaterial. 
This is a statement relative to the elevation of 
Kootenai River. 

Mr. Whitla: And the effect of it on getting the 
pumps to work. 

The Conrt: Overruled, it may be admitted. 


PLAT MRS EXHIBIT No. 6 


Admitted Nov. 21, 1941 
Martin Woldson 
444-5 Pevton Building 
Spokane, Washington 
January 11, 1940 

My. John Davidson, Secretary, 
Drainage District No. 1. 
Bonners Ferry, Idaho 
Wear Sit: 

This is a statement showine the elevations of the 
Bier trom Apriie26, 1959 to January 10, 1940. These 
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elevations were taken from the gauge on the pier of 
the bridge over Kootenai River at Bonners Ferry: 


Apr. 26, 1939 10.0’ Aug. 21, 1939 4.0’ 
May 2, 1939 16:2’ a a 4.0’ 
ee ae 14.2’ Sept. 9, 3.8” 

oe 16, éé WI? c¢ 9, ¢ 3.8’ 

ee). je eee: eee 3.6 

ee 3) Loo a ae Hai 

oS a0 17.6’ Oca 2” Uae 

June 6, “*‘ 13.8’ - cae 3.5" 
suet eee eam 12.0’ ome! |!) anh 3.6’ 

i we l0e 14.3’ SS ae 3.4’ 

ee 14.2’ a es elas 

an ie lisissh eee oem 4.4’ 

July 7 13.2’ Nove 7% 4,2’ 
o¢ 18, éé 9.5’ oe 17, oe 3.9’ 

ee pn co oa) 20a Bat 

25015 Dee 6.0’ Dee. 4, “‘ 5.67 
a 4, “6 5.0’ a ail. cc 45! 

éé 9, ce 4.0’ ée¢ 20, ce ares 

SS ley aes 4.7’ 2 aa 3.0’ 

Jan. 1, 1940 2.6’ 


On March 23, 1939 we started to pump out the 
water gathered in old Mirror Lake and on March 
28, 1939 the lake was out at 9:00 that morning 
which shows that it took only six days to ptmp 
away this water. On account of having a very dry 
spring last year, the water there did not aeceumn- 
late as fast as sometimes in the past. 

You will note that the high water mark was on 
Mav 30th last year and it continued Ingh to the 
present time. For that reason I believe that we 
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should be reimbursed for our expense from May 
last to the present time. 
Yours very truly, 
MARTIN WOLDSON 
MW-B [393] 


Mr. Whitla: JI will have this marked as plain- 
tiff’s exhibit 7 and offer it in evidence. 

Judge Hunt: We don't think it is material, but 
other than that we have no objection. 

The Court: Admitted. [105] 


PLAINTIFF’S EXHIBIT No. 7 
Aduntted Nov. 21, 1941 


Martin Woldson 
444-5 Pevton Building 
Spokane, Washington 


Sept. 4, 1940 

Mr. S. M. Bauman, Commissioner, 
Mr. Roy Copeland, Commissioner, 
Mr. J. Davidson, Secretary, 
Drainage District No. 1, 
Bonners Ferry, Idaho 
Gentlemen: 

About Aungust 20th I called My. Copeland’s at- 
tenticn to the shdes that occurred after the dragline 
had finished ecleanmg out the ditch from the pump 
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house south towards the Great Northern trestle. In 
our conversation Mr. Copeland thought that the 
slides could be opened up by men cleaning out the 
ditch sufficiently so as to allow the water to come 
down to the grade level of the ditch. Yesterday, 
Sept. 3rd, I went over the ditch and found that 
no work had been performed and neither had any 
been done today, 4th. There are three springs, one 
located about 50 ft. back in the field from each she, 
and in order to prevent further sliding, IT would 
suggest that a ditch be dug say about 3 ft. or 4 ft. 
deep connecting the spring with the ditch. This 
ditch could be filled with poles and slabs and cov- 
ered over so as to allow the water to have free 
passage out to the main diteh and at the same time 
not interfere with the working of the ground. 

On Sept. 3rd I found that the boester pump was 
not operating and it also was idle today, 4th. The 
water had raised to a considerable height and was 
backing up. J therefore found that it would be use- 
less for me to proceed further with the dragline to 
clean out the ditches unless vou commissioners ar- 
ranged to keep the water sufficiently low in the 
ditches so as to drain this pait of the land which f 
am trying to reclaim. 

Now, in regard to the booster pump and motor. 
T have been at the pump house from time to tine 
and [ find that the belt is rubbing against the strud- 
ding or against parts of the motor. I have called 
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attention to this faet before, but apparently it has 
been overlooked. Yesterday when the pump was 
idle T had an opportunity to examine it and found 
that the belt is almost completely worn out from 
this constant rubbing. It appears to me that the 
man who looks after the pump house is ignorant 
of mechanical requirements, otherwise he would ad- 
just the belt to avoid its wearing out. 

If something along the above limes is not fol- 
lowed, the shdes will continue blocking the ditch 
and the material will keep floating down and filling 
up the entire main ditch. I believe the only way 
to remedy the situation is to follow the suggestions 
IT have made herein, or if vou have other steps to 
follow I will be pleased to see something done 
promptly. 

Kindly let me have your views on the above 
matters. 

Nos Velvet: 
MARTIN WOLDSON 
MW-B [394] 


Mr. Whitla: This will be marked as plaintiff’s 
exhibit 8 for identification. 

Judge Hunt: It has not been identified by the 
witness, and is a carbon copy, we object to it—— 

Mr. Whitla: I haven’t asked about it vet. 

@. I ask you if that is a copy of a letter that 
was sent to all the Commissioners and ask vou if 
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you received one? A. This is a copy. 

Q. You received one. AT Mess 

Q. That was taken from your minutes? 

A. Yes sir. 

Q. Was it in the same condition as it is now, 
except that it is now marked exhibit 8? 

A. Yes sir. 

Mv. Whitla: We now offer this in evidence. 

The Court: It may be admitted, there seems to 
be no objection. 


PLAINTIFF’S EXHIBIT No. 8 
Admitted Nov. 21, 1941 


Martin Woldson 
646 Pevton Building 
Spokane, Washington 


Nov. 30, 1940 
Mr. S. M. Bauman, Chairman, 
Mr. Roy Copeland, 
Mr. John Davidson, Secretary, 
Commissioners D. D. #1, 
Bonners Ferry, Idaho 


Gentlemen: 

In aeeordanece with our previous correspondence, 
I am enclosing a statement showing the total costs 
of the work performed by me in District #1 in the 
drainage and maintenance of said land which has 
not been drained by you as you are required to do. 
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This bill represents the actual work done to date, 
in other words, showing the money I am actually 
out of pocket on this job. This does not melnde any 
of my time and expenses in going upon the work, 
laying it out and superintending it, which IT feel I 
am also entitled to, but whieh T will waive provid- 
ing settlement is made per the enclosed Dill and in 
accordance with the terms expressed in the last 
paragraph of this letter. Iam handing vou this bill 
for payment as J am contending it is not only a 
valid claim against the district, but also agamst 
each commissioner who refused to have said work 
done. 

T shall expect settlement for this work im full on 
ov before the 15th of December, 1940, and will 
appreciate your attention. TMs is net waiving my 
claim for the use of the land for the past years, 
nor is it waiving my claim for any additional work 
T shall have to do for the maintenance of this land 
and which vou have not done as you are required 
by law to do, 

Yours very truly 
MARTIN WOLDSON. 
B 
Enel [895] 
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MARTIN WOLDSON 
444-5 Peyton Building 
Spokane, Washington 
Nov. 25, 1940 


‘ATEMENT OF COST OF WORK PERFORMED BY MARTIN 
WOLDSON IN DRAINAGE DISTRICT #1, BOUNDARY COUNTY, 
IDAHO, SUMMER AND FALL OF 1940. 


C.F. hittleneld, dracliie labor: 7/1 toma is eee $ 115.00 
T. Noversdeaslme labor (7) tO igleen. ee 59.80 
Union Tron Werks, 55°96" cableo eee 6.77 
Union, [romegworlcs) 75! S67 Sede ee oR 
Howard-Cooper Corp., jaw cluteh for dragline.................. 22.60 
Howard-Cooper Corp. tractiom shat... = oueoU 
Motor Coach Ternumal, trereiteoutchatt eee 45 
T. Loger, dragline labore?) lomt@st/ol . 2 eee 97.50 
C. F. littlefield, dracline labor 7/15 0977 oll 162.50 
Union Iron Works, 45’ 56” cable, and freight... 7.04 
C. F. Littlefield, dragline labor 3/1) fous/0....0 2... 82.50 
T. Lozier, draelinedabor 3/1 076/95... 46.90 
McGlocklin-MeDonald, dragline rent, July & 8/1 to 8/9 = 257.00 
Boundary Farmers Supply, gas, oil, grease ene IGS 
Meeker’s Machine Shop, supplies for dragline.... 0. 5.60 
Boundary Farmers Supplyeeacia ok, = 10.80 
CF, littleneld, draslime labonwe/2010 0/136 25.00 
T duozier, dracine labor’ 6/2500 0/4 eee 14.50 
MeGloeklin-MeDonald, rent dragline 9/2 to 9/42 20.00 
Osear Davis, hauling mats, skidding, Ct. 43.00 
C. IF’. Littlefield, dragline labor, 10/18 to 10/26... 75.00 
T. Lozier, dragline labor, 9/2 tO 9/Aeevummemnnnnnnnetunminmaneeine 14.50 
Union Drom Works: GOgRy a serlee caaciee ces 9.84 
North Idaho Freight, freieht on cable... 20 
C. F.. Littlefield, dragiine laior 10/28 to 11/25 53.75 
T. Lozier, dragline labor 0728 to 11/2... D145 
McGloeklin-MeDonald, rent dragline, 10/18 to 11/2... 97.00 
Boundary Farmers Supply, gas, oil, grease 10/19 to 11/2 63.50 
Meeker’s Machine Shop, hardware & parts.iecccccccecccceecce eo. 


$1554.91 


S.M. Bauman, et al. 135 


(‘Testimony of John Davidson.) 


Less gasoline refund State of Idaho 


712 TT RII cng eve aeevsnceeise reese $37.50 
11/25 OOO aS oon erases rea 15.00 
Net Cost 

[396] 


Q. The commissioners have never paid any part 
of those expenses ? KK. No sip. 

Q. How long have you personally been familiar 
with this land referred to as the Mirror Lake Dis- 
trict ? [106] 

A. Almost from the time I came to Bonners 
Ferry. 

Q. Was that in 1925? 

A. I became Commissioner in 1925. 

Q. When did you come to Bonners Ferry? 

A. In 1920. 

Q. In regard to this land what has been its 
condition—strike that,—state whether or not there 
was any change in this land from 1939 to the present 
time. A. What land do you refer to. 

Q. The land in controversy. On the south side 
of the main lateral ditch, belonging to Mr. Woldson. 

A. Yes sir, there has been. 

Q. In what regard. 

A. It has been improved in this regard. Been 
getting a little drier every year. 

Q. With regard to the condition, beginning with 
the time after the slides were taken out in 1940, 
what about its condition then? 


o2.f 


$1502. 
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A. It has been getting better a little bit. 

Q. Prior to the year 1940 had that been in a 
condition to be plowed at all? 

A. Small patches. 

Q. In 1940 after the slides were removed could 
it be plowed? 

A. Some part of it was plowed. 

Q. Do you know how many aeres was plowed 
after that? [107] 

A. It is hard to say, approximately I would 
judge between 90 and 100 acres. It is just a rough 
estimate. 

Q. There is all together in this tract about 220 
acres ? A. Yes sir, about that. 

Q. Do you know any reason, if the slides are 
kept, out of those ditches and the ditches opened 
up, that this land would not drain so that all of 
the land can be plowed and put into crops, made 
good farm land? 

A. The condition,—to begin with, in that area it 
had all been lake bottom and it took considerable 
time for it, to drain. 

@. It takes time to drain you say. 

A. Yes sir. 

Q. Year after year what is the condition as to 
its getting better or remaining the same? 

A. It is improved. 

Q. How much of all of this land of Drainage 
District number 1 was lake bottom besides this 
tract ? A. It was a large part. 
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Q. Was there any other lake besides Mirror 
Lake? AG Fiy Weke. 

Q@. Where these slides occur is there any method 
you have adopted to hold out the dirt where the 
dirt is soft and slides occur? 

A. We adopted the method that we had on three 
or four other places, but at this particular place 
we never did, [108] that was sheet piling we used. 

Q. How much did you do with this piling? 

A. At one other ditch we put in two stretches. 

Q. And how long were they? 

A. About seven or eight, hundred feet to each 
stretch. 

Q. Is there any other place where you used it? 

A. Another place in the upper part of the Dis- 
trict by Mr. Bauman’s. 

Q. That is on Bauman’s land. A. Yes sir. 

Q. How much is there on Bauman’s? 

A. Maybe 150 or so feet. 

@. Turning to your record of June 21, 1928, I 
will ask you if there was any resolution authoriz- 
ing sheet piling to be used in this District, on this 
land in Mirror Lake territory ? 

A. There has been a resolution. 

Q. Mr. Whitla: I offer this resolution and ask 
to have it marked as plaintiff’s exhibit 9. 

Judge Hunt: We have no objection. 

The Court: Admitted. 


138 Martin Woldson vs. 


(Testimony of Joln Davidson.) 
PLAINTIFF’S EXHIBIT No. 9 


Admitted Nov. 21, 1941. 

Minutes of Meetnig of the Commissioners of 
Drainage District No. 1, Bonners Ferry, Idaho. 

The Commissioners of Drainage District No. 1, 
held a meeting on the 6th day of September 1928. 

The Commissioners present were: A. B. Ash, 
Frank Zimmerman and John Davidson. 

Minutes of the previous meeting were read and 
approved. 

Motion was made by Commissioner Zimmerman, 
seconded by A. B. Ashby that the motion made at 
the previous meeting, held Jime 21st, 1928, be omit- 
ted in regard to driving sheet piling where neces- 
sary in Mirror Lake and that a new ditch be dug 
where the ground is firm enough to stand without 
any extra sheet piling. 

Carried. 

Meeting adjourned. 

JOHN DAVIDSON, 
See. [397] 


Q. Was the sheet piling authorized in that reso- 
lution ever used? A. No sir, it was not 

Mr. Wilson: For the purpose of the record I 
eall attention to the fact that the minutes of the 
meeting [109] show a resolution which says they 
would not put in the sheet pilmg but, would put in 
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ditches where necessary, this is the one where they 
decided not to put in the piling. 

My. Whitla: Sime the 21st is the one where they 
authorized to put in the piling and then they at- 
tempted to change it. | handed in the wrong one. 

Q. Calling your attention to this on June 21, 
1938, ‘‘motion made by commissioner Ashby, sec- 
onded by Commissioner Zimmerman, that the Dis- 
trict buy lumber and drive sheet piling in Mirror 
Lake where necessary, carried.”” that’s right. 

Q. Was this the minute of that meeting. 

A. Yes. 

My. Whitla: We offer this in evidence and ask 
to have it marked as exhibit 10. 

Judge Hint: No objection. 

The Court: Admitted. 


PILATE E S ICMAT eIT No, 10 
Admitted Nev. 21, 1941 


Minutes of the Meeting of Commissioners of Drain- 
age District No. 1 Boundary Connty. Idaho. 


The Commissioners of Dramage District No. L 
held a meeting on the 21st day of June, 1928. 

The question of an assessment for a pipeline along 
the nght of wav of the district along the dvke was 
brought up and a resolution passed. The resolution 
is hereto attachced: 
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Motion was made by Commissioner Ashby, sec- 
onded by Commissioner Zimmerman, that the ds- 
trict buy lumber and drive sheet piling in Mirror 
Lake where necessary, carried 

The following bills were read and allowed. 

Martin Woldson warrants No. 242, 248, 244, and 
245 for purchasing material and labor in accordance 
with -Conm: Order... 2... eee $4,000.00 
Comtinental OirGo,, Gas Oil 21245 
Warrants to Martin Woldson for purchas- 

ing material and labor in accordance 

with Court Order, warrants Nos. 247, 


248, 2108250 God, 252, 2572 7,000.00 
Continental Oil Co. Gas & Ole = 173.47 


Martin Woldson, Warrant to pay for ma- 
terial and labor Warrants No. 256, 257, 


BOS oii i ce 3,000.00 
B. F. Lumber Company, lumber used in 
Glee MUM a ec 85.76 


Martin Woldson, warrants to pay for ma- 
terial and labor in aceordanee with 
COU corel ac... see 2,000.00 
fc eet... een geen $16,471.66 
Meeting adjourned at eall of the chair 
JOHN DAVIDSON, 
Sec. [898] 
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Q. That is the resolution, and then the one of 
September 6, is the one referred to as trymg to 
revoke the one of June 21, is that ght ? 

A. Yes sir. 

Q. Now, something was said about this main 
lateral ditch, tell us how mnueh land this main 
lateral ditch actually drains? [110] 

A. he main lateral dyvains more than three- 
fourths of the District. There is a lateral, a second 
lateral that goes into Fry lake that draims the 
balance. 

Mr. Whitla: May we agree that this map marked 
exhibit 11 is a substantially correct map of the dis- 
imict? . 

Judge Hunt: We will stipulate that exhibit 11 
substantially shows the drainage district. 

Q. Now, Mr. Davidson, will you step over here. 
This main lateral ditch that we have been talking 
about comes down between what 1s shown here in 
green as the Ralph Richmond land and in grey 
which is designated as the Jacob Booher land,— 
first, upon this map shown in Red is the Simon 
MeDonald land, and in green the Richmond land 
and in Grey the Booher land, this main lateral runs 
along the McDonald land and then turns north be- 
tween the McDonald and the Richmond land and 
runs about half way of the McDonald land and then 
turns east and then north again and goes north 
clear through the Bauman land,—I mean the Rich- 
mond land through the S & I right-of-way. 
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A. That is correct. 

Q. The land in controversy is the land south 
of Simon MeDonald’s and to the east of Simon Me- 
Donald's? A. Yes, that is correct. [111] 

Q. Is there a foot hills ditch that rns close to 
the Great Northern tracks? 

A. The foothills ditch runs along here (indi- 
cating). 

Q. The so called Jaterals run into the main 
ditch ? 

A. Connecting with the main ditch on the out- 
side? 

Q. In regard to the land southeast of the Great 
Northern. The land between what is shown as the 
center of Section 4 on the map on South and west, 
what is the character of that land as to being level 
or rising? A. It is level. 

@. And after it strikes the Great Northern. 

A. It rises. 

Q. This ditch is along the outside. 

A. That catches the water coming in from the 
hillside. 

Q. ‘To the east of this land where the Great 
Northern runs, how does it run on the hillside or 
what? 

A. Part on a trestle and part on a fill. 

Q. Is there some ditch or ditches under the 
tracks that drains the land on the east. 

A. Some ditches underneath the trestle. 
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Q. Could you tell us how long that ditch referred 
to as the main lateral ditch is? 

A. That is several miles, approximately six miles 
long. 

Q. On this land that was broken in 1940, was 
there any crop raised this vear? [112] 

A. A pretty good crop in there. 

Q. Who had that incrop? 

A. Oscar David. 

Q. He is your brother. AL © Vesisi: 

Q. When you came to this country you kept the 
son on your name and he dropped it? 

A. Yes sir, when we were made citizens. 

Q. What crop was that in this year? 

A. Mostly in oats and Barley. 

Q. How long have you been farming in that 
district ? A. gelltang Ti sia" cie One: 

Q. Yes. A. Since 1920. 

Q. Can you estimate approximately the amount 
of crop growing on that land from your experience. 

A. The crop valuation. 

Q. Can you give an estimate of a crop when you 
look at it, thesameount? 

wee come thimk T ean. 

Q. Tell us how much oats would run on that 
land this year? 

A. It would be approximately. 

Q. That is all we want. 

A. I would say seventy or eighty bushels, that is 
all I could do, and it would be an estimate. [113] 
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Mr. Whitla: That is all, at this time. You may 
examine. 

Cross Examination 
By Judge Hunt: 

Q. In 19384 when Mr. Woldson took up with the 
Commissioners of Drainage District nnmber 1 the 
matter of certain laterals in Miror Lake, you were 
a Commissioner ? A. Yes sir. 

Q. State whether or not Mr. Bauman and Mr. 
Copeland were Commissioners at that time in 1934. 
Can vou tell from memory ? 

A. J haven’t much of a memory. 

Q. Well, look it up. I think the date, or one 
date, was the ninth of Angust. 

Mr. Whitla: We will admit thev were not. 

A. The second day of August 1934, the Com- 
pDussioners at that time was Ralph Richmond, John 
Davidson, and P. 'T. Casey. 

@. IT will ask vou whether or not in 1940, when 
Mr. Farnum did certain work that vou testified to, 
did vou also as Commissioner refuse to O. K. these 
Bills. A. Ihave a record on it. 

QM. You stated that the Commissioners Bauman 
and Copeland refused to O. K. the Bills, did you 
refuse to O. K. that as Commissioner? [114] 

A. I would havé to go back to the records. 

Q. Well, go to the records and see if vou also 
voted against paying these bills? 

A. ‘That was in 1940. 
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Q. 1940, certain work vou testified to which was 
done by Mr. Farnum. 

A. Was that in January,—l did not vote on 
that. 

Q. Did you vote not to pay. 

A. I didn’t vote on that, they were voted down 
and I didn’t vote. 

© Won didnt vote xes or no. On a: 

Q. You didn’t tell the other commissioners at 
that time that they should be paid did you? 

A. I don’t remember. 

Q. The work vou referred to in November 1939, 
where the Commissioners refused to O. K. payment 
of the warrants. who authorized that work to be 
done, if anyone? 

A. When we got the machines in there we done 
our own work, cleaning out the main ditch first. 

OF Wsrill ask You if it is not a fact that these 
bills that vou turmed down were bills incurred by 
Martin Woldson and not bills incurred by the Com- 
missioners of the District ? 

Pe That is ataat. [115] 

Q. The Commissioners did not ineur these bills? 

mB Nosit 

Q. Did vou have certain meetings with Mr. 
Woldson relative to the payment of these bills? 

A. My. Woldson was notified to the effect. 

Q. Mr. Woldson demanded that the Distmet pav 
the hills that he had ineurred ? ee Yesisii~ 
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Q. At first the Commissioners refused to pay 
them ? A. Yes sir. 

Q. I will ask you if later on the Commissioners 
approved payment of one-half of the bills? 

A. I think the record shows we did. 

Q. These bills O. K. and itemized one by one, 
those were the bills that vou were referring to? 

Ae Aswpaid) 

Q. You paid one-half of them, or the District 
did. 

A. I don’t think we paid one-half of the bills. I 
think the bills that were paid were paid in full. 

Q. You paid one-half of the bills incurred by 
Mr. Woldson. A. I cannot say. 

Q. Asa matter of independent recollection, later 
on vou agreed to pay one-half if Mr. Woldson would 
pay one-half of them? 

A. Iwould have to go back to the warrant stubs 
to identify them. [116] 

Q@. You had an argument with Mr. Woldson 


about the bills that he created ? A. Yes sir. 
Q. And these bills were later paid. 
A. Yes sir. 


Q. Isn’t it a fact that Drainage District Num- 
ber 1 paid one-half of these bills, after an agree- 
ment with Mr. Woldson ? 

I cannot answer that. 

Did the District pay all of the bills? 
All of the bills that were passed upon. 
Did Mr. Woldson pay half or any part ? 


OPo> 
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A. My. Woldson paid all of the bills from that 
time on. 

Q. Bills that vou referred to in the meeting of 
November 27th 1939, that the Commissioners re- 
fused to pay, state whether those accounts had been 
authorized by the Drainage District Commissioners. 

Mr. Whitla: Objected to as calling for a conclu- 
sion of the witness. 

The Court: Overruled. 

Q. Isn't it a faet that the bills vou testified to 
from the minutes of November 27, 1939, being hills 
disallowed by the Commissioners. Isn't it a facet that 
none of those bills were incurred upon order of 
Drainage District Number one, commissioners ? 

[117] 

A. It doesn’t show they have been paid. 

Q. You testified that on November 27, 1939 the 
Commissioners refused to pay. 

oe bats mieht. 

Q. Isn’t it a fact that these were not meurred 
by the Commissioners and that was the reason you 
turned them down? 

A. They were for work done by the dragline 
after certain commissioner refused to O. K. the 
bills. 

Q. And was it Mr. Woldson who authorized the 
work ? A. Yes sir. 

Q. In May 1940 the matter was again brought 
up and the district paid one-half those bills. 
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A. The commissioners meeting called for the 
purpose of making some adjustment in regard to 
labor down at the Mirror Lake district in the fall 
of 1939 shows the following bills allowed 

Q. —My question was, whether or not the Com- 
missioners paid half of the bills? 


A. According to our minutes we paid it all. 

@. Aceording to yeur independent recollection 
isn’t it a faet that the Commissioners finally agreed 
to pav one-half of the bills incurred by Mr. Weld- 
son? 

Mr. Whitla: Objected to as the figures do not 
show that half of the bills were paid [118] 

A. —It shows the bills paid were E. Farnum 
$223.18,—— 

Q. —Mr. Davidson, my question was. didn’t the 
district agree to pav half of the bills incurred by 
Mr. Woldson. 

A. It looks to me that thev paid them all. 

Q. Did Mr. Weldson later do some work to make 
up the payment of these bills. 


A. There was some more work done in there. 

Q. You testified to a meeting under date of 
August 1933, Dinka AwaseAtiowst 17th02 am 
which von said that Mr. Woldson would not put vp 
any more money. 

Mr. Whitla: He said that they were to write to 
Mi. Woldson. 

The Court: He may answer that question ves 
Ol 310} 
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Q. Did Mr. Woldson about August 1933 refuse 
to put up any more money? 

A. It was decided to write to Mr. Woldson in 
regard to getting money. 

Q. Up to that time all the money you used at 
that time you were getting from Mr. Woldson? 

Mr. Whitla: We object to that it is immaterial 
how they got the money. 

Judge Hunt: It is prelimimary. 

The Court: Overruled. 

Q. State whether or not about the year 1935 the 
District [119] got its money to do its maintenance 
work from Mr. Woldson ? A. Whai’s meh. 

Q. When did Mr. Woldson refuse to put up any 
more money ? A. I don’t remember. 

Ce Was it about 1933. 

A. I cannot say now beeause I would have to 
get it from the records. 

Q. J will ask you if it was about the time Mr. 
Richmond and Mr. Casey became members of the 
Board? A. I would not say. 

Q. Did vou do this work in 1933? 

A. We started in the fall, in August. 

Q. And did you qmit about August too? T will 
ask von if about that time vou didn't get a drvagline 
from Dainage Distriet number 11, and move it over 
to do that work? 

A. On the 9th of September we had a meet- 


ne’ 
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Q. Mr. Davidson did you buy a dragline or 


rent one. A. We rented it at that time. 
Q. Did you do any work with that dragline? 
A. Yes sit. 
Q. What did vou do. 
A. We proceeded to clean out the main ditch. 
Q. Is that all vou did. 
A. I eannot say how far they went that fall, I 


got sick. [120] 

Q. On June 29, 1938 Mar. Woldson took up with 
vou the matter of cleaning up the main ditch. I will 
ask you whether vou did clean the ditches out? 

A Yes sit 

Q. How many times since that time have the 
Commissioners caused the main ditches to be cleaned 
out? A. I don’t remember. 

Q. How many times a year do you run the drag- 
line over there and clean out the ditches? 

A. Some years it would be every vear and some 
times it would go two or three vears that we didn’t 
do it. . 

Q. Isn't it a fact that some vears vou go over it 
twice? 

A. That has been a small part where we had 
those slides. 

Q. Where vou have most of the trouble vou go 
over it more than onee a vear? 

A. It only happened once. 

Q@. And what vear was that. 
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A. This year. 


Q. 1941. A... Yessir, 
Q. How many times did you go over this main 
ditch in 1940? A, Just once. 


Q. How many times did vou go over the main 
diteh in 1939? 

A. In 1989 it was onee, if I remember night. 

Q. What did vou do on the laterals m 1939. 

ead 

A. We started to go up there, we worked a part 
of the laterals. 

Q. How did you do on the laterals in 1940? 

A. Didn’t do anything. 

Q. Didn't do anything in 1940. A. No six. 

Q. What about 1941? 

A. We haven’t done anything, the district has 
not paid their bills. 

Qe Tall ask you Mr. Davidson, is it not a fact 
in the vear 1940 that the laterals, the main ditches 
were twice that vear cleaned out. 

A. The main ditch. 

Q. In 1940, last vear that would be. 

A. I don’t remember really. 

Q. Mr. Davidson, when I refer to the main ditch 
I refer to the main ditches in the vicinity of this 
low land ? A J know what vou mean. 

@. You testified that in your meeting of August 
10, 1940 a letter was read from Mr. Woldson rela- 
tive to cleaning out the ditches and something con- 
eernme the financing thereof. Isn’t it a fact that 
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about that time the District had no money with 
which to work on the ditches? 

Mr. Whitla: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: Overruled. 

Q. On August 10, 1940 isn’t it a fact that the 
District [122] was broke and had no money ? 

A. Some years our warrants have been accepted 
bv the parties doing the work and have heen taken 
care of bv taxes. 

Q. At this time isn’t it a fact that no one would 
take the warrants? 

A. I eannot say about that. 

Q. About this time vou were conferrmg with 
Mr. Woldson to get him to do some of the work 
and T will ask vou if it isn’t a fact that Mr. Wold- 
son refused to take the 1941 warrants,—the war- 
rants issued in 1940. 

Mr. Whitla: That is objected to as meompetent, 
irrelevant and immaterial and not having any beai- 
ing on any issue here. 

The Court: Overruled. 

Q. Mr. Woldson refused to take these warrants? 

A. Iecan’t say beeause I don’t remember. 

@. Mr. Woldsen would not do the work ? 

Mr. Whitla: That is objected to, Mr. Woldson 
was not in the construction business, and this is not 
an issue in this ease. 

The Court: He may answer. 
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A. No sir. 

The Court: Do vou know, Mr. Witness, that Mr. 
Woldson refused to do the work ? 

A. Ma. Woldson told me he was not in the con- 
tracting business and it was up to us to do the 
work. [123] 

Q. And he also said that he would not take the 
warrants if someone else did it ? 

Mr, Whitla: Objected to as repetition. 

The Court: Go ahead, this is cross examination. 

A. It seems to me that Mr. Woldson has been 
taking the warrants even if there has not been 
money at the County Treasury, but at that time 
these particular warrants I don"t remember. 

Q. In the last three vears vou have made some 
progress with that land have vou not? 


be Yes sir. 

Q. You have worked with Mr. Bauman and M1. 
Copeland on this Board. A. Yes sir. 

Q. You all work in harmony. Pes Yes silt. 


Q. You are in harmony with them now. 

A. It is my principle to be in harmony with the 
board that I work with. 

Q. And there are no battles or hard feelings? 


No hard feelings, no. 

Q. 1939 and 1940 were dry vears. 

A. Yessir, they were dry vears. 

Q. Since 1938 vou have made progress in drain- 
ing that section of the District ? [124] 
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A. Yes sir. 

Q. State to the Court how the Commissioners 
have caused the pumping to be done in the last 
three years. A. TJ don’t understand. 

Q. Do you pump night and day, or how do you 
pump? 

A. You have reference to the booster pump. 

Q. Whatever pumps you use in drainmg that 
land. 

A. We have kept the pumps running for the 
benefit of the District. 

Q. Do they run summer and winter. 

A. At present, yes sir. 

Q. Since 1988 have you run them in the winter 
as well as in the summer? A. Yes sir. 

Q. Every month during the year. 

A. The last two years. 

Q. How many hours a day do these pumps run, 
on an average? 

A. I would judge at the present time about, well, 
in an ordinary season about a third of the time. 

Q. Since 19388 how many hours a day on the 
average? 

A. To be correct, it is a matter of record. 

@. Just your best Judgment, would it be eight or 
sixteen hours a day. 

A. I would judge about a third of the time, that 
is approximately, it is just an estimate. [125] 

Q. You testified about slides occurring in the 
ditches. AS Ness: 
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Q. Now going back to this other matter state 
whether prior to 1939 was it customary to run the 
pumps in the winter time as well as the summer? 

A. We commenced in about 1939. 

Q. Prior to that time vou pumped during the 
spring and summer? 

A. Most. of it ves sit. 

Q. When counsel stated that slides oceur in the 
main ditch, that is not all that occurs in the main 
ditch to worry you, is it Mr. Davidson ? 

A. There is three or four soft spots in the ditch. 

Q. Isn’t it a fact that because of subterranean 
springs that bubble up all of the time you have 
those soft spots? 

A. Something to that effect. 

Q. And isn’t it a fact also that those springs 
cause the main ditch and other ditches to fill up. 

A. They give us trouble. 

Q. Isn’t it a fact that there have been periods 
of times that this end of the distmet was just an 
entire lake. 

Mr. Whitla: We admit that it was all lake. 

Q. Since the commencement of the District ? 

A. Yes sir. 

Q@. Approximately how many times since 1930 
has that southern [126] end been submerged with 
water? A. I cannot answer that question. 

Q. You ean’t answer? A: No*sir. 

Q. Has it been more than once? 
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A. Several times it has been flooded. 

Q. How deep does the water get over that area 
when it is flooded ? A. Not very deep. 

Q. Well, how many feet, on an average? 

A. One or two feet. 

Q. What happened to your ditches, both the 
main and lateral ditches on those occasions ? 

A. There has been slides in the ditches. 

Q. After the water is pumped off what is the 
condition of the ditches? 

A. Poor condition. 


Q. Are they filled in? A. Filled in. 
Q. Then you have to go and dig them out once 
more. A. Yes sir, clean them out. 


Q. To be able to walk on some of this land how 
close together must the laterals be to get the water 
off sufficiently to walk upon the ground. 

A. Quite close together. [127] 

Q@. Would it be fifty feet or a hundred feet? 

A. I cannot answer that. 

Q@. What is customary in that area relative to 
the lateral ditches, one from the other? 

A. Several hundred feet. 

Q. Down here in this Mirror Lake area don't 
they put the laterals about a hundred feet apart? 

A. There is more than that. 

@. Two hundred feet apart. 

A. TI presume something like that. 

Q. How far are these laterals apart on the land 
of Mr. Woldson? 
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A. I cannot answer that. 

Q. You have been over that land? 

A. Yes sir, aud there are some smaller laterals 
put in there by hand from time to time. I cannot 
sav how fav these large ones are apart. 

Q. There are large laterals and small ones in 
between ? 

A. There are some large ones built by the drag- 
line and some small ones built by hand. 

Q. ‘These small ones are how far apart? 

| cannot say. 

Q. Those laterals and main ditches are often 
blocked by springs that bubble up and fill them up? 

A. That is a fact with the laterals? [128] 

Q. The main ditehes blocked that way too? 

A. One or two places. 

Q. Isn’t it a fact that those main ditches drain 
Fry Lake and the west central area and that that 
water flows south to Mirror Lake. 

A. Nosir, it goes to the main ditch west. 

Q. Then there is another lake we call Mud 
Lake? A. Yes sir. 

Q. And the drainage from that flows south to 


Mirror Lake? A. Yes sit. 
Q. So that we not only have water from Mirror 
Lake but from Mud Lake? A, Yes®siv 


Q. And in addition to that we have water that 
comes from the springs in the south end of the 
Drainage District ? A. That is correct. 
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Q. Those springs in the Mirror Lake section, 
state whether or not they drain a lot of land that 1s 
south of the District, this hilly land? 

A. You mean the water comes off the lills? 


Q. Yes. A. I cannot say. 

Q. There isn’t any creek or other outlet for 
water from that section ? A. Nosir. 

Q. Those springs bubble up vear in and year 
out? [129] A. Yes sit. 

Q. And the ditches fill in? A. Yes sit. 


Q. Those springs might come up here today and 
over a little distance a little later. They move 
around, 

A. Yes,—well I don’t know that they move 
around, I eannot answer that, I don’t know. 

Q. Any way, they are there? 

A. Yes, thev are there. 

Q. The water from Mud Lake flows south to 
Mirror Lake and all that water has to be pumped 
off ? A. Yes sir. 

Q. You testified that on September 6, 1928, the 
commissioners passed a resolution not to put sheet 
piling m the main ditch in the Mirror Lake Section ? 

A. Yes sir. 

Q. Isn't it a facet that the Commissioners decided 
it would he more practical to construct another new 
ditch than to maintam the old one? 

A. We did, yes’sir. 

Q. You did construct a new diteh about that 
time. A. We did, ves. 
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Q. You testified that the main lateral ditch was 
approximately six miles in length, what in your 
opinion would be its length by the time it gets to 
Mirror Lake, would [130] that be a half or more. 

A. It would be more than half of it. 

Q. More than half of this six miles of lateral 
gathers up water from the territory it serves prior 
to getting to Mirror Lake. 

A. Yes siz, that is correct. 

Q. The District comprises about four thousand 
acres ? A. Four thousand some odd. 

Q. What was that? 

A. Some odd, I said, I think it is forty-four hun- 
dred and some odd acres. 

Q. After the water gets to Mirror Lake would 
it flow out naturally ? 

A. Nosir, it would not. 

Q. In order to get the water out of Mirror Lake, 
—what have the Commissioners done to assist the 
water in its flow ? 

Built a pumping plant. 

You call that what? 

Booster pump. 

How many booster pumps have vou. 
Two pumps in that plant. 


OPOrop 


You have a sump where the water gathers 
and you pump it from there, you give it a kick and 
boost it on. A. Yes sir [131] 

Q. Have you several pumps? Ae Two: 
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Q. Two that have been in operation last year? 

A. Wesrsin. 

Q. When did you get the last pump? 

A. Last year. 

Q. Isn’t it a fact that you got a bigger pump 
because the smaller pump would not carry the load? 

A. We have a modern system, we have a smaller 
motor with a bigger capacity. 

Q. You got a bigger pump last vear? 

A. Yes sir. 

Q. That was while Mr. Copeland and Mr. Bau- 
man were on the Board? A. Yes sir. 

Q. Up to that time you used smaller pumps? 

i\... Wes sin. 

Q. Did the Commissioners get anv paddle wheels 
to kick the water along in those ditches? 

A. That was an experiment a good many vears 
ago. 

Q. That didn’t work either? A. No sin. 

Q. You have had considerable difficulty in con- 
structing these main ditehes as well as maintaining 
them ? A. Yes sir. 

Q. The Commissioners purchased a dredge to 
construct these [132] ditches? A. Yes sit. 

Q. Did von use that dredge? 

A. Yes, a considerable time. 

Q. Was it practieal ? 

A. Where it was muddy. 

Q. You got this dredge to go in and build the 
ditches? 
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A. We just cleaned the old ditches out. 

Q. This dredge floated ? 

A. Yes sit, it floated. 

Q. You have been a commissioner since 1925? 

A. Yes sin. 

Q. State what in vour opinion ts the most prac- 
tical time to go on that ground to dig ditches? 


—_ 


A. Jate fall when the crops have been taken af. 
Ce ilisnt 1t a fact that it 1s heteieto oo in Wien 
the ground is frozen than any other time. 

m. In the fall. 

Q. Isn't it more economical and practical to do 
the work in the winter time? 

A. We start as soon as the crops are off. 

OF Tent it a faet that vou can work better in 
the winter when thines were frozen ? 

A. It got to be that wav because we didn’t get 
through with the work. 

Q. Is it more practical to go in the Summer 
when it is [133] all wet or to go in in the winter? 

Mr. Wihitla: It is wet all Stuunmer. 

Judge Hunt: Will von please let the witness 
answer. 

The Court: This is cross examination, let him 
finish with it. 

A. We have not done work there in the Summer. 

The Court: You mnderstand the question. 

A. Yes, there is one thine, in the summer time 
iis not di 
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Q. The Court: Is it more practical in vour 
judgment in the summer or the winter? 

A. It is more practical in the summer. 

@. Then you do better work in the summer than 


in the winter. A. Yes I ean. 
Q. Have you difficulty keeping the draglne out 
of the mud? A. Wes: sit 


Q. Don’t vou have less diffeulty in the winter 
than the summer? 

A. That particular ground doesn’t make much 
difference. 

It freezes in the winter? 

Not much. 

Don’t part of it freeze in the winter? 

Part of it freezes, ves. [134] 

Tt does freeze in the winter. 

Well, it is pretty soft. 

I will ask you if it is not a fact that time 
after time when you have been working, that equip- 
ment has been mired, tractors, dragline and other 
equipment ? A. Yes sir, we have. 

Q. Can you go over that without so much diffi- 
cultv in the winter time? 

A. It wouldn’t make much difference on that 
eround. 

Q. In 1928 I will ask vou if it is not a fact that 
vou bought two electric pumps and built an electric 
line to this property ? A. Yes sir. 

Q. You got some Larsen pumps? 


Dr Og or @ 
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A. Yes sir. 

Q. I will ask you if you didn’t at that time pay 
Mr. Woldson two thousand dollars for that work? 

Mr. Whitla: Objected to as incompetent, irrele- 
vant and immaterial, if he furnished some money 
to build the line to this booster pump it is not a 
matter involved here. 

The Court: Overruled. 

Q. Did Mr. Woldson put up about two thousand 
dollars then, and wasn’t it customary for Mr. Wold- 
son to put money in the bank for work done and for 
warrants issued by the District? [135] 

Po Yes sir, 

Q. It went on for several years. 

Mr. Whitla: Objected to as immaterial. It is not 
a question here as to what the eustom was. 

Judge Hunt: If counsel will agree that was the 
custom I will not question further on this. 

The Court: Overruled, go ahead with the ex- 
amination. 

A. Yes. 

Q. Mr. Davidson, I will ask you to refer to the 
minutes of June 21, 1928 being one of the minutes I 
asked you to produce during the noon hour. It is 
Plaintiff’s exhibit 10. I will ask you if it is not a 
fact in plaintiff’s exhibit 10, which are the minutes 
of drainage district number 1, for the 21st of June 
1928, if it does not show the following bills read 
and allowed: ‘‘Martin Woldson warrants number 
242, 243, 244, and 245, for purchasing material and 
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labor im accordance with Court Order, $4,000.00.” 

A. That is correct. 

Q. And in the same meeting a bill allowed for; 
“warrants to Martin Woldson for purchasing ma- 
terial and labor in accordance with Court Order, 
warrants number 247, 248, 249, 250, 251, 252, 253, 
254, $7,000.00’. A. That is correct. 

Q. Further if you didn’t allow this: ‘‘Martin 
Woldson, warrant [136] to pay for material and 
labor warrants number 256, 257 and 258°’, that was 
for the sum of $3,000.00 

A. That is correct. 

Q. I will ask you if at the same meeting there 
was allowed to Martin Woldson warrants to pay 
for material and labor in accordance with Court 
order amounting to $2,000.00? 

A. That is correct. 

Q. ‘To what Court order does that refer? 

A. I presume there is a Court order for 1925. 
We have been working under two Court Orders, no, 
this must have been the Court Order of 1927. 

Q. What did the Court order you to do? 

A. I haven’t got a copy with me. 

Q. Ina general way, wasn't it to do certain work 
on the ditches? 

Mr. Whitla: I have a certified copy of This 
Court order. 

A. It was to clean out the ditches. 

Q. Jn accordance with this Court Order this 
$16,000.00 was paid out? A. Yes sir. 
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Q. Will you refer to your minutes of the 8th 
of February 1928, and I will ask you if at that 
meeting you didn’t order and purchase a Larsen 
Pump for the low lift? A. “We did, [137] 

Of Twill ask you Mi it is not a*factethat during 
the early years when vou were Commissioner, the 
property owners in that part of the District volun- 
tarily assessed themselves an additional charge for 
pumping and maintenance work ? 

My. Whitla: Objected to as incompetent, irrele- 
vant and immaterial, and not within the pleadings 
here. 

The Court: The question here is what this Dis- 
triet and these defendants have been doing. If other 
people contributed money or work and the District 
accepted it and it went into this work, of course, 
that would be another matter. 

Judge Hunt: The purpose is to show that the 
property owners put in additional money in that 
area in an effort to drain it. 

The Court: Let me see, vou ave complaining here 
because the plaintiff's Jand was not drained. 

Mi, Whitla: Yes sir. 

The Court: Can’t they show that the money was 
used for draining this land. Would not they have 
a right to show this land was drained. I think they 
can show how it was drained. Overruled. 

Q. Isn't it a fact that the property owners had 
paid additional assessments for the purpose of en- 
deavoring to [138] drain that land ? A. Yes sir. 
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Q. Iwill ask you if one of these gentlemen was 
not Mr. Zimmerman ? A. Yes sir. 

Q. State whether or not he attempted to farm, 
and did own a portion of this land we are now 
talking about? A. Yes sit, he did. 

Q. State whether or not the Commissioners for 
a short period of time had a double assessment in 
that District, one for the average land and one for 
the land that required pumping? 

My. Whitla: Objected to it is in violation of the 
Statute which says that it must be levied under the 
law. When they levy any assessment they assess 
the land at so much an acre. 

The Court: The question seems to be was this 
land drained? You say that the plaintiff was dam- 
aged because the land was not drained, and they 
are showmg now how it was drained. You have no 
contention here as to the legality of the assessment. 
That is not a question here. The question before me 
is, Was this land drained, if so, how. If it was prop- 
erly drained whether this man could be damaged. 
Whether the District drained it or someone else 
drained it makes no difference at this time. The 
issue is whether this man was damaged. [139] They 
are contending that an effort was made and the 
land drained and this man was not damaged. Over- 
ruled. 

Mr. Whitla: I make the further objection that 
how much the assessment was is immaterial as to 
the question of whether it was drained or not. Also 
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the further objection that the assessment roll is the 
best evidence. 

The Court: Overruled. 

Om Isn’t it a fact that for a year or two the 
property owners in this Mirror Lake section or area 
voluntarily assessed themselves an additional as- 
sessment in an effort to dram this area? 

A. I cannot answer that question. 

Q. Didn't they have a double assessment. 

A. According to the assessment roll 

Myr. Whitla: —We object to that as your assess- 
ment roll would be the best evidence. 

The Court: Sustained. 

Q. Don't you know of vour independent know!- 
edge that. the property owners asked the commis- 


sioners to levy an additional charge against their 
land for drainage district purposes? 

Mr. Whitla: Objected to as the assessment roll 
is the best evidence of this matter. 

The Court: He asked of his personal knowledge. 
He may answer. [140] 

A. I do not know. No sir. 

Q. In the meeting on the 27th of November 1928 
being the minutes of one of the meetings I asked 
vou to produce, I will ask vou if Mr. A. B. Ashby 
Was a commissioner at that time? 

A, I did not get my index of what vou wanted 
completed. 

Q. Was Mr. Ashby a commissioner at that time? 

A. Yes, he was. 
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Q. Now, I will ask you if at that meeting you 
didnt pay, or order a warrant drawn to Mr. Ashby 
for 49 days work A. Yeesesit. 

Mr. Whitla: It is a question of draining this 
land. 

The Court: Yes, that’s right, of draining the 
land and not whether it was legal, go ahead. 

Q. Wasn't it a fact that Mr. Ashby was paid 
for +9 days of work? A. ‘That is correct. 

Q. I will ask you if it wasn’t a fact that John 
Davidson was paid for 151 days. 

A. What is comrect. 

Q. And Frank Zimmerman was paid for 79 days 


of work? A. Yes sir. 
Q. And that work was done on the District for 
Inaintenance ? A. For improvements. [141] 


Q. Most of that was in the Mirror Lake Section 
was it not? 

A. Well, I cannot agree to that because when we 
were doing all this work we were doing other work 
at the headgate, we were buying equipment and 
laying pipe. 

Q. In endeavoring to build the ditches through 
the Mirror Lake area, I will ask you if you ever 
resorted to the use of blasting powder? 

A. Yes sir, we did. 

Q. You even used Blasting powder? 

A. Bes sir. 

Q. You set off these sticks of dynamite in an 
effort to dig the ditches by the use of the explosive. 
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im. Mes sit? 

Q. Asa matter of fact you tried everything that 
human ingenuity could devise to dig these ditches? 

Mr. Whitla: Objected to as immaterial. 

The Court: If he knows, he may answer. 

A. Yes sit. 

Mr. Whitla: That would be a conclusion. 

The Court: He says yes, he knows. 

Q. I will ask you if in 1932 you had an agree- 
ment with Mr. Woldson to do certain work in this 
Mirror Lake area? A. In 1932. 

Q. Yes, didn’t you agree to spend one thousand 
dollars in Mirror Lake area over and above the 
assessment ? [142] A. It seems to me we did. 

Q. Isn’t it a faet that you spent, not only the 
$1000.00 but $1500.00 

A. We spent more than we agreed. 

Q. Just for the purpose of trying to drain that 
Mirror Lake Area. A. Yes. 

Judge Hunt: That is all 


Redirect Examination 
By Mr. Whitla: 
Mr. Whitla: I will ask to have this marked as 
exhibit ‘'12’’, 
Judge Hunt: We have no objection to this going 
in. 
The Cowrt: Admitted. 
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PLAINTIFE’S EX EMBIT Nowa? 
Admitted Nov. 21, 1941 


In the District Court of the Eighth Judicial District 
of the State of Idaho, in and for the 
Connty of Boundary 


In the Matter of DRAINAGE DISTRICT NO. 1 
OF BOUNDARY COUNTY, IDAHO 


ORDER 

In the above entitled matter, the Commissioners 
of Drainage District #1 having made application 
to the Court for an Order for permission to do addi- 
tional work and ineur additional expense im con- 
nection with the drainage of the land within said 
Drainage District, which has not been drained by 
the work heretofore done, said application being 
based upon Findings of Fact and Conclusions of 
Law and Order and Deeree made and entered by 
the Court in the above entitled matter on the 16th 
day of March, 1925, by which it was determined by 
the Court that certain additional work should be 
done by the Commissioners of said District for the 
purpose of furnishing additional drainage to the 
land of certaim objectors who appeared in opposi- 
tion to the confirmation of certain assessments pro- 
posed to be made against the land of said objectors 
within the limits of said district and it appearing 
from the report of the present Commissioners of 
said Drainage District that there has been a change 
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in the Commissioners of said District since said 
order was made and it further appearing that the 
above mentioned order of the Court has not been 
complied with by the Commissioners in the office at 
the time said order was made or by the Commis- 
sioners that have since been in office. 

And Whereas, by said above mentioned Order it 
was adjudged that an emergency existed requiring 
the construction of certain work, the cost of which 
would be borne as maintenance charge against said 
District and the Commissioners on this appheation 
having presented with their application, plans of 
their Iingineer for the construction of the work 
heretofore ordered to be done by the Court pursuant 
to the above mentioned Order made March 16, 1925, 
the total estimated cost of said improvement being 
Twenty Three Thousand [899] ($23,000.00) Dollars 
in accordance with a detailed estimate hereto at- 
tached, reference to which is hereby made and the 
same made a part hereof. 

Wherefore, It Is Ordered, that a new outlet be 
constructed by the Commissioners of said Drainage 
District #1 with a grade approximately two (2’) 
feet lower than the present outlet of said District, 
said original outlet not to be changed or interfered 
with at all, the new outlet to be located as follows: 

Beginning at the junction of the Main and 
Frye Lake ditches of Drainage District #1, 
which point is about 300’ North of the South- 
west (SW) corner of Lot Six (6) Sec. 19, Twp. 
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62 N.Rg. 1 E.B.M. running thence Northerly 
across said Lot Six (6) to the left bank of the 
Kootenai River a distance of about Five Hun- 
dred (500’) Feet. 


The Commissioners are Further Ordered, to cause 
the necessary pipe to be put in place for the pur- 
pose of carrying the water out of said Drainage 
District thru said proposed outlet and also to cause 
all pipes to be installed that may be necessary or 
advisable to successfully dvain said land and con- 
duet the water thru said outlet. 

The Commissioners ave Further Ordered, to 
deepen and clean out the ditches now constructed 
in said Drainage District to such depth as may be 
necessary and to construct such other ditches within 
said Drainage District as may be necessary to suf- 
ficiently drain all the land within said Drainage 
District to such extent as may be necessary to make 
all of the land within said Drainage District suit- 
able for agricultural purposes. 

The Commissioners are Further Ordered to in- 
stall a pump at the following location, to-wit: 

Approximately at the section corner common to 
Sections 31 and 32, Twp. 62 N R. 1 E.B.M. on 
the township line between Twp. 61 and 62 N.R. 
1 E.B.M. 


and cause such pump to be operated at all times 
that may be necessary to provide suitable drainage 
for the land not drained by the drainage system as 
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now constructed, provided, however, that in the 
discretion [400] of the Commissioners the pump 
now 11 use may be moved to the above mentioned 
location instead of installing an additional pump if 
the Commissioners shall determine that the result 
can be accomphshed by moving the location of the 
pump now installed. 

Done in Open Court this 20th dav of February, 
1928. 

W. J. MceNAUGHTON 
District Judge. 


ESTIMATED COST OF EMERGENCY WORK 
Drainage Distriet No. 1—Boundary County, Idaho. 
Plan No. D 


Estimate 

1,200’ Back Fill present Diteh ‘‘Y’’ to Outlet............... $ 1,500.00 
SMP SCOMSUNIGUION ..n...ccanot uss eensctin eae Saseee neni 1,100.00 
MTEC TLS WOO Pipe cscccccccccesscsccsssscecscessesesssssnetsccseeceerssstsneceecece 5,300.00 
Mepee tae WETCH LOT PUP Oo ccecesescsccerccccccsseesssnceenccesstrtaeceeecstsnanneoce 1,200.00 
Pe ems TO TUTIAGNS CC acces ceccteccccee cee ccc cssceenesceesceecezeastestaentcceecancentn 200.00 
Lowering Outlet Structure (S of Present)... 1,500.00 
Be PNP SS OL OV 77 WPL PCO oeccccccescesccoeseccccnssceccceeceseceeteree 2,210.00 
Bee mma OUD OE steers cseesecccenectncctececnrorecteccectecetn 1,000.00 
Pocvelle STITT) BYG 1S] aC ian rn 1,000.00 
“LY ) SES2°* TI CES Se eyes ee ee ce 2,047.00 
O15 TINUE: yealeesc eee 2 cc 100.00 
$17,157.00 
USO TU SURG 0 CC a 1,715.70 
18,872.70 

Estimate of cost of cleaning out and widening 
Per Oilsalce WIT CM CS cc a 4,127.50 


$23,000.00 
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State of Idaho, 
County of Boundary—ss. 
Filed Feb. 23, 1928, Dollie Bruce, Clerk of Dis- 
trict Court. By H. M. Macnamara, Deputy. [402] 


State of Idaho, 
County of Boundary—ss. 


I, Dollie Bruce, Clerk of the District Court of 
the Eighth Judicial District of the State of Idaho, 
in and for the County of Boundary, and Ex-officio 
Auditor and Recorder, do hereby certify that the 
above and foregoing Order filed 2/23/1928 in case 
No. 245 m the matter of Drainage District No. 1 
is a full, trne and correct transcript of the same 
as it how appears in my office. 

Attest my hand and seal of said Court this 14th 
day of November, A. D. 1941. 

[Seal] DOLLIE BRUCE 
Clerk of the District Court of the Eighth Judicial 

District of the State of Idaho, in and for the 
County of Boundary. [403] 


Q. Now, Mr. Davidson, come down here to the 
map again and show us where these things occur. 
The Order refers to this work to be done, beginning 
at the junction of the Main and Fry Lake ditches. 

A. Here is the ditch to Fry Lake, (indicating) 

Q. Where is the main ditch? 
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A. Comme im here (indicating). 

Q. They connect between the Northwest quarter 
of the Northwest quarter of Section 29 and the 
Northeast of the Northeast of section 30? 

A. Yes sir. [148] 

Q. How far is that from Mirror lake District? 

A. This section. 

Q. Yes? A. One mile. 

Q. About two miles from Mirror Lake District 
Ismet ity A. That's correct. 

Q. What were you doing there about lowering 
the outlet and puttmg in that pipe? A,” in 1925. 

® No; im 1928. 

A. Cleaning all these ditches, all through there. 

Q. What were you doing about installing the 
pipe? 

A, At this particular place we had—you see the 
river was very high and at this place it developed 
boils 

Q. —But Mr. Davidson, what did you do about 
buying a large amount of pipe and putting a large 
amount of pipe in there and lowering the outlet. 

A. We purchased several hundred feet of corru- 
gated galvanized pipe, about eight hundred feet. 

Q. This Cowt Order provides for twelve hun- 
dred feet of forty-eight inch wood pipe, $5300.00. 
Did you get that? A. We got that also. 

Q. Where did that go? A. Lateral two 

Q. That shows on the map as main drainage 
canal ? 
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A. This is to the Fry Lake district here, yes. 

[144] 

Q. Also provides for preparing the ditch for 
the pipe? A. We did that. 

Q. Lowering the outlet structure? 

A. We did that. 

Q. Provides for five hundred fifty feet of forty- 
eight inch pipe south of Y in place? 

The Court: I think perhaps you should show 
that order to the witness. 

Judge Hunt: I don't object to his reading from 
ate 

A. We put that in the outlet structure. 

Q. That is across in section 19. 

A. Right in deep creek. 

Q. How far from the entrance into the Kootenai 
River. A. Approximately two hundred feet. 

Q. It provides for a sump construction, where 
was that located ? 

A. About two hundred feet inside of the outlet 


pipe. 

Q. That is in Section 19? A. Yes sir. 

Q. Provides for changing the pumps, did you 
change the pumps? A. Yes sir. 


Q. This 48 inch pipe § of Y that is south of Y? 

A. Yes sir, that went in too. 

Q. And it provides for backfill south of Y 
$1000.00? A. Yes sir. [145] 

Q. Was that done? A. Yes sir. 
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Q. It also provides for $1000.00 backfill east 
O1 ar. a Ves sit: 

Q. And 1000 ft. 24 inch pipe. 

&. Yes, we got that. 

Q. Where was it used? 

A. Inthe ditch going to Fry Lake. We had some 
trouble there, it developed boils. 

Q. That is the same as the Mirror Lake section 
and caused the ditch to cave in? 

A. In the Mirror Lake Section we didn’t know 
where the water would come from, but it is pretty 
much on the same order. 

Q. What else did you do besides that in 1928? 

A. Cleaned the main ditch clear through. 

Q. Where did you begin and where did you end? 

A. We began at about this point (indicating) 
and went through the whole ditch. 

Q. Here at the junction with the main ditch and 
followed it south and east to the Simon McDonald 
land and through the Bauman land ? 

A. Yes sir. 

Q. It provides for the installing of a pump at 
the corner of sections 31 and 32, did you do that at 
that time? [146] A. Yes sir. 

Q. At the same time? A. Yes sir. 

Q. That was in 1928. 

A. I cannot remember but the record would 
show. 

Q. Prior to that time what had been the condi- 
tion of the draining of this land in the Mirror Lake 
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Section, was it drained or was most of it not sub- 
ject to cultivation ? 

A. No, it could not have been cultivated. 

Q. After you did this work was considerable of 
this land subject to cultivation ? 

A. It was, yes. 

Q. This Order further says ‘‘the commissioners 
are further ordered to deepen and clean out the 
ditches now constructed in said drainage district to 
such depth as may be necessary and to construct 
such other ditches within said drainage district as 
may be necessary to sufficiently drain all the land 
within said drainage district to such extent as may 
be necessary to make all of the land within said 
drainage district suitable for agricultural pur- 
poses.’? You knew that was in there did you? 

A. Yes sir. 

Q. What is the fact as to whether it was done? 

A. We have been doing that work from time to 
time. [147] 

Q. Is there a part of this land, particularly this 
part belonging to Mr. Woldson south and east of 
Simon MecDonald’s that is sufficiently drained to be 
cultivated ? 

A. Part of it is not suitable for cultivation. 

Q. You understood that when this notice or de- 
mand by Mr. Woldson to clean out these ditches and 
put them in shape, that this was what it referred 
to, this land that was not drained. 

A. Yes sir. 
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The Court: What is the date of this order that 
you have there? 

Mr. Whitla: February 20, 1928 

Q. Did Mr. Bauman do anything,—strike that,— 
what did Ma. Bauman do at the time of this meeting 
relative to Mr. Woldson’s demand that you clean 
out these ditches and clean out the slides so that 
the ditches would dram? 

Judge Hunt: We object to this until the date is 
fixed. 

Q. I think it is May 8th. No. Under date of 
May 18, 1940 plaintiff’s exhibit 3, did Mr. Bauman 
say what Mr. Woldson would have to do relative 
to paying for getting these ditches cleaned out and 
if he wanted this land drained? Not what the min- 
utes show,—did Mr. Bauman make any statement as 
to whether or not they would clean out the ditches 
for Mr. Woldson unless he paid for it. Just [148] 
using the minute to fix the date. Was there anything 
said by M1. Barman as to whether or not Mr. Wold- 
son would have to make payment for that work 
hunself ? 

A. Mr. Bauman said that we had spent more 
money than that land was worth. 

Q. What did he say that Mr. Woldson would 
have to do if he got that land reclaimed o1 the 
ditches cleaned or the land drained. 

A. I have no record of what was said in the 
minutes. 
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Q. Did Myr. Baumann make any statement to you 
at that time as to whether Mr. Woldson would have 
to pay for getting that land drained ? 

A. He made the statement that it makes it ex- 
pensive. 

Q. What expensive. 

A. ‘Too much expense on the ditches. 

Q. Did he say who would have to do it, if he 
got the work done? 

Judge Himt: Objected to as leading. 

The Court: Sustained. 

Q. You said something about asking Mr. Wold- 
son to pay half to get this land draimed, did you 
require anybody else to pay half to get their land 
drained ? Ag Nogsiay 

Q. You spoke about hiring this dragline that 
Mr. Farnum used in 1939, you refused to make pay- 
ment for that. Who hired that dragline? [149] 

A. I think I hired it myself. 

Q. Who did you hire that from? 

A. McGlockln & McDonald 

Q. Did Mr. Woldson have anything to do with 
hiring it? Awe No sit 

Q. You hired Mr. Farnum to run it? 

A. Yes sir. 

Q. Mr. Woldson had nothing to do with hiring 
My. Farnum to operate it? An. oNowsiir 

Q. You said something about doing more work 
that you agreed to in the Mirror Lake area in 1932, 
where have you any minutes of that in your record? 
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AY “dm 1932. 

Q. Yes, have you anything in 1932 authorizing 
you to do work in Mirror Lake? 

A. Apparently I have not. 

Q. Asa matter of fact when did Mr. Zimmerman 
ever pay to the District any money whatever to 
apply on any assessment other than that which was 
assessed by the district itself at regular assessment 
periods for the purpose of reclaiming any land in 
draimage (istrict number 1? 

Judge Hunt: If you know. 

A. That would be a matter of record. I don’t 
know myself. 

Q. Did he every make payment of extra money 
to pay for the [150] drainage of any land? 

A. JI cannot say. 

Q. As a matter of fact this land that belongs 
to Mr. Woldson didn’t belong to Mr, Woldson that 
year, in 1932? eNO Sin, 

Q. You and Mr. Ashby had a meeting to cancel 
Mr. Zimmerman’s assessment ? 

A. It seems to me that we did. 

Q. Now, I hand you exhibit 12. That was taken 
from your books. Is that a record of the meeting 
held that day? A. Yes sir. 

Q. You did pass a resolution to cancel that as- 
sessment on the land, being a good part of the land 
in controversy ? A. Yes sir. 

Q. On account of being unable to drain the same 
and unable to crop the same? 
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Judge Hunt: To which we object, it is self serv- 
ing and it is evident that it is a carbon copy of 
something not signed. 

The Cowt: You object that it 1s not properly 
identified. 

Judge Hunt: It shows that it is a carbon copy. 
The instrument speaks for itself. 

The Court: Objection is sustained. 

Q. Is that instrument the record you have of 
that meeting [151] that was taken from the book? 


A. It is the record and that is my signature. 
Q. Made through the carbon, that is a carbon 
copy. A. Yes sir. 

Q. That is the one you have in the minute book? 
A. Yes sir, that is correct. 

Q. It is a part of the record? A. Yes sir. 
Q. Is that the record you have of that meeting? 
A. Yes sir. 


The Court: Did you offer it. 
Mr. Whitla: J will have it marked and offer it. 
The Court: Admitted. 


PLAINTIFF’S EXHIBIT No. 18 
Admitted Nov. 21, 1941 


Bonners Ferry Ida July Ist 32 
Motion by Zimmerman seconded by Davidson. 
That Drainage Dist no 1 cancel the assesments for 
pumping amounting to $797.16 and maintenance 
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amounting to $1930.60 accuring against lands for- 
merly owned by Frank Zimmerman and Oscar Da- 
vis. as follows, 

All that part of lot two and three lying and being 
within Drainage Dist no 1 sect eight. sixty one 
N.R. one east B M 12.05 avres former owner Oscar 
Davis. 

All of that part of lot one section eight. twn. 61 
EK. lying and being within Drainage Dist no one. 
S. 21 acres former owner Davis 

All of that parts of lote two and three N.W. of 
GN. in sect nine twn. sixty one N.R. 1. east B.M. 
laying and being within Drainage Dist no one. 27.21 
former owner Frank Zimmerman. 

All lot no four less part east G N RY sect four 
township sixty one R. one E. within drainage dist 
no one. 26.95 acre former owner Frank Zimmerman. 

All lot no six sect four, twn. sixty one r. one e. 
within drainge dist no one 10.36 acres former owner 
Frank Zimmerman. 

All lot no six B sect four and nine. twn. sixty one 
R one E. within drainage dist no one. 57.32 Acres 
former owner Frank Ziminerman. 

All lot no seven set. five and ewght. twn, sixty one 
r. one KE. within drainage dist no one 48.84 acress 
former owner Oscar Davis. 

All lot eight sect five and eight twn. sixty one R 
one KH. within drainage dist no one. 66.39 acres 
former owner Georgia Morrison. 
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All lot eight B sect eight twn. sixty one R. one E. 
within drainage Dist no one. 1.65 acres former owner 
Georgia Morrison 

All lot no eight C. sect five twn sixty one R one 
E. within drainage dist no one. 23.39 acres former 
owner Georgia Morrison. 

All lot no eight D. sect five twn. sixty one R. one 
E. within dramage Dist no one. 55.02 acres former 
owner Georgia Morrison. 

All of that part lots three and four lying and 
being within drainage no one of sect five twn. sixty 
one. N. R. one east B.M. 14.28 acre former owner 
Oscar Davis. 
account said land has never been benzfited by dyrain- 
age and unable to crop same 

A. B. ASHBY 
Chairman 

JOHN DAVIDSON 
See [404] 


Q. Now, Mr. Davidson, counsel asked about your 
record of November 27, 1928 showing 49 days work 
by Ma. Ashby and 151 days by yourself, and 79 
days by Frank Zimmerman, now then, come to the 
map to show ug where you did that work, you and 
the other Commissioners ? A. That was in 1928, 

Q. That was the year vou were authorized to 
put in these works? 
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A. At that time we were laying these pipes and 
doing that work continuously down through the 
district. 

Q. That was work you testified about having 


been done at the outlet. [152] A. Yes sir. 
Q. The cleaning out of the ditch clear around 
there. A. Yes sir. 


Q. Who ran the draghne on cleaning out that 
ditch, did Mr. Ashby or you or My. Zimmerman ? 

eNO Sit. 

Q. Did any of you work on that draghne? 

A. We were supervisors of the work. 

Q. Something was said about having used some 
powder to shoot out some of the ditches, when was 
that used to shoot out the ditches? 

A. I cannot state the date or the time, but a con- 
siderable part of it was in Mirrox Lake and in the 
ditch by Bauman’s and in different places. At that 
time there was no dragline available or something, 
I don’t remember the reason, but we did use the 
powder. 

Q. That is a regular thing to open ditches up 
by putting m a hole and using powder? 

Judge Hunt: Objected to as leading. 

The Court: Sustained, it is leading. 

Q. What is the fact as to whether or not it is 
the practice to open ditches in that way ? 

A. Yes sir. 

Q. My. Bauman’s land which you used that on, 
that land is on this same main ditch only north 
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about a half mile [153] from Mr. Woldson’s land, 
in controversy here. A. Yes sir. 

Q. Something was said about tractors and drag- 
nes being mired on this ground? 

A. On Mirror Lake, yes. 

Q. When was this. A. Several times. 

Q. Did My. Osear Davis have tractors mire there 
in plowing in 1940? 

A. I think he has, but I cannot say. 

Q. Is that something that happened frequently 
to land in this territory ? A.) Wes sir 

Q. To several people in this District, did it 
happen ? A. Mostly in this Mirror Lake area. 

Q. Where did the dragline mire down, some- 
thing was said about that? 

A. I wouldn’t say that a dragline was mired, but 
we have been going on mats. 


Q. Going on mats. A. Yes siz. 
Q. You mean that you lay logs for the dragline 
to go on? A. Yesisir 


Q. If you have a soft bank there and you try 
to clean it out what happens? [154] 

A. The bank gives away. 

Q. When you get the heat of the summer sun 
what happens? A. It gets better. 

Q. You did this work late in the fall and winter 
because you were through cropping? 

A. 7 Wes sir: 

Q. The Commissioners had time to give it at- 
tention. 
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Judge Hunt: Objected to as Jeading and sug- 
gestive. 

The Court: Sustained. 

Q. What was the reason you did it in the fall 
after vou got through cropping? 

Judge Hunt: Objected to as it has been answered. 

The Court: He has answered it. It would be 
repetition. 

Q. In 1935 you did no work in Mirror Lake ex- 
cepting S. B. Blankenship, you paid him $82.00 

Judge Hunt: We object to this, as the record 
would be the best evidence. 

The Court: Do vou remember that is a fact. 

A. I know it was a fact that we wasn’t doing any 
work, we didn’t have any money. 

Q. In 1936 you didn't do any work at all in Mir- 
ror Lake. 

Judge Hunt: We object to the form of the [155] 
question. It suggests an answer. 

The Court: Sustained. 

Q. In 1937 what, if anything, did you do in 
relation to work on the Mirror Lake area? 

A. The Warrants would show where we paid out 
money for work. 

Q. Did you state that in 1940 you did no work 
excepting in one place? 

A. It seems to me that last year we were doing 
work there. 

Q. What work did you do in 1940? 
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A. In 1940, I cannot positively say but if I see 
the warrant stubs I can tell, T would rather see the 
warrant stubs. 

Q. Now look at the map again. You say that 
this lateral goes north through Bauman’s land up 
to the S & I tracks, now, tell me where is Mud 
Lake. A. Mud Lake is here (indicating) 

Q. About the north boundary of section 33. 

A. In here (indicating) 

Q. Along by Bauman’s land. 

A. North of Bauman’s land. 

Q. All the water comes out of Bauman’s land 
and down through this lateral toward the Great 
Northern tracks and back to Mirror Lake, now, if 
an obstruction occurs in Mirror Lake area what 
becomes of that water. A. It backs up. 

Q. And spreads over whose land? [156] 

A. The land in Mirror Lake. 

Q. What is the fact as to whether slides occur 
at the Southeast corner, or where this lateral turns 
North, year after year? A. Yes, that is a fact. 

Q. Were there slides there in 1940? 

AS Mesisia 

Q. What about in 1939? 

A. Slides in there every year. 

Q. How much did these slides back the water 
up in that main ditch to the North? 

A. Approximately two feet. 

Mr. Whitla: That is all 
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Recross Examination 

By Judge Hunt: 

Q. When these slides occur they are cleaned out 
by the Commissioners or under their direction ? 

A. We have time and time again. 

Q. Ma. Woldson don’t own all of the land m the 
Mirror Lake Section? 

A. I think at the present time he does. 

Q. Did Mr. P. 'T. Casey have certain land down 


there that isn’t drained ? A. Yes sir. 
Q. Did Max. Bauman own some land there that 
isn’t drained ? A. Yes sir. [157] 


Q. Did Mr. Ashby own some land in there that 
was not drained ? 

A. He has also land that is not drained. 

Q. Casey, Bauman and Ashby have all been com- 
missioners or are commissioners of the District? 

A. Yes sir, they have been or are. 

Q. Is there anything regarding,—Please strike 
that,—Is there anyone else who owns land there 
that is not drained except those we have named? 

A. No &ir. 

Q. Counsel introduced plaintiff’s exhibit 18 
which was a resolution of July 1932 wherein the 
Board attempted to cancel certain drainage district 
assessments. I will ask you if that action was not 
later revoked by the same Board ? A. It was. 

Q. How long have you been in that district? 

A. I have been there since it was built. 
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Since it was built. A. Yes sir. 
You are buying land there now. 
Yes sir. 


And you are buying this land from whom? 
Mr. Woldson. 
You are still under contract for the land you 
occupy now, from Mr. Woldson? [158] 

A. Yes sir, J am 

Q. Will you refer to the minutes of your meet- 
ing under date of the 29th of October 1932 from 
which you testified a minute ago. Now I hand you 
instrument which has been marked as defendant’s 
exhibit 14, which purports to be a copy of drainage 
district number 1, meeting as of the 29th of October 
1932. Read it and tell me whether such meeting 
was had? 


OPoOrood 


DEFENDANT'S EXHIBIT No. 14 


Admitted Nov. 22, 1941 
Minutes of Meeting of Drainage District No. 1 
Bonners Ferry, Idaho 


Commissioner of Drainage District No. 1 held a 
ineeting on this 29th day of October, 1932. 

Commissioners present were A. LB. Ashby, John 
Davidson, and Frank Zimmerman; Mr. Martin 
Woldson and E. W. Wheelan, the District Attorney, 
were also present. 
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(‘Testimony of John Davidson.) 

Meeting was called by the chair for purpose of 
deciding on the pay of expense of the cleaning of 
ditches in Mirror Lake. 

The question about the Drainage expenses in 
Mirror Lake of $500.00 above $1000.00 that the Com- 
missioners agreed to pay Mr. Woldson demanded 
that the Drainage District #1 pay in full and also 
agreed to accept District Warrant in return pay 
cash for labor and other expenses. Motion made by 
Dayidson that Drainage District No. 1 stand all 
expenses in cleaning ditches in Mirror Lake. Sec- 
onded by Ashby. Carried. 

At this meeting was also taken up some: settle- 
ment in regard to the land Mr. Woldson bought at 
tax sale in Mirror Lake—an amount of $2464.99 
that was overpaid by Mr. Woldson. Said amount 
was ordered paid. 

Meeting adjourned at call of the chair. 

(Sed.) JOHN DAVIDSON 
See. [405] 


A. That is a fact, yes sir. 

Q. Your original record is lost ? aA Yes sir 

Q. Would you say that was a correct copy of 
the minutes from that date? 

A. That is a correct copy. 

Q. I will ask you if it is not a fact that at vour 
meeting held on the 29th of October 1932, the ques- 
tion did not come up that the expenses for draining 
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(Testimony of John Davidson.) 

Mirror Lake were five hundred dollars more than 
the One thousand dollars that the Commissioners 
had agreed upon as a payment to Woldson,— 

Mr. Whitla: Objected to as he has not shown 
that he has made a search for the original minutes. 
This Just a bunch of loose leaf papers here. 

The Court: The law requires that a record be 
kept in drainage districts, and now you are asking 
[159] this man if this is a copy of these minutes 
or of this record. 

Judge Hunt: The witness said that he had no 
record. 

The Court: But there is no showing as to the 
original. 

Judge Hunt: We have nothing further of this 
witness. 

Redirect Examination 
By Mr. Whitla: 

Q. Mz. Davidson, will you point out to the 
Court where this land of Mr. Bauman’s within the 
Mirror Lake District is located? 

A. Here (indicating) 

Q. As to the land that was not drained, where 
does that lie? 

A. That is in here, (indicating) near the rail- 
road. 

Q. In the Northeast quarter of section 33? 

A. Yes, in here (indicating) 

Q. Where does Mr. Ashby’s land he? 
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(‘Testimony of John Davidson.) 

A. That is adjacent, in the northwest quarter 
of the Northeast quarter of section 34. 
In the Northeast of the Northeast of 34. 
In here (indicating) 
Where does Mr. Casey's land he? 
Casey’s. [160] 
Yeast A. Up in there (indicating) 
That would be in the Northeast of the North- 
east of section 33, or over in Section 28. 

A. Up in here (indicating) 


DOOYOO 


Q. Section 28. A. Yes sir. 
Q. That would be something like a mile and a 
half from the land in controversy. A. Yes sir. 


Q. Their land is not even a part of Mirror Lake? 

iA INO SIT’. 

Q. Do you know when that order of July 1932 
was revoked ? A. No sir, I don’t. 

Mr. Whitla: That’s all 

Judge Hunt: That’s all 

The Court: We will recess for ten minutes. 


4:10 P. M. Nov. 21, 1941. 

Mr. Whitla: We offer in evidence exhibits 15 
and 16, being a stipulation and answer, and findings 
of fact and conclusions of law of the Court relative 
to the necessity of this work and directing that it 
be done. 

Mr. Wilson: No objection. 

The Court: Admitted. [161] 
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PLAINTIFF’S EXHIBIT No. 15 
Admitted Nov. 21, 1941 


In the District Court of the Eighth Judicial District 
of the State of Idaho, in and for the 
County of Boundary. 


In the Matter of DRAINAGE DISTRICT NO. 1 
OF BOUNDARY COUNTY, IDAHO. 


STIPULATION 


It is hereby stipulated and agreed by and between 
E. W. Wheelan, Attorney for W. R. Hoagland, 
J. H. MeDonald and Frank Clapp, Commissioners 
of Drainage District No. 1 of Boundary County, 
Idaho, and O. C. Wilson, Attorney for Georgia A. 
Morrison, Frank Zimmerman, H. W. Mansfield, 
Martin Peterson, James Deyoe and Simon MeDon- 
ald, objectors, that the Court may make Findings 
of Fact and Conclusions of Law and enter a decree 
based upon the following agreed statement of facts, 
relative to Petition and Order to Show Cause made 
and entered herein on the 13th day of December, 
1924 in connection with Supplemental and Addi- 
tional Assessment Roll on the Mirror or Sproll’s 
Lake Area and on the Fry Lake Area of said 
District, it being hereby agreed between the parties 
hereto as follows, to-wit: 

i 


That the lands of the objectors above named, have 
not been drained by the facilities provided by Drain- 
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age District No. 1 of Boundary County, Idaho, and 
said lands are entitled to be suitably drained for 
agricultural purposes by virtue of the charges and 
assessments imposed upon said lands for said pur- 
pose ; 
IDM 

That the lands of the above named objectors 
would be drained if the main drainage ditch of said 
District had not been obstructed by the caving of 
banks so that the same is not as deep as originally 
construeted and as called for by the plans and spe- 
cifications of said ditch, and if several laterals were 
constructed as recommended by engineers and the 
outlet of said ditch lowered if finally recommended 
by the engineers. [406] 


cies 

That if the original grade of the said ditch be 
restored from its outlet throughout its entire length, 
and several laterals were dug as recommended by 
the engineers, and the outlet of said ditch were 
lowered or other slight adjustment of said outlet 
made as finally determined by the engineers, the 
lands of the objectors would be drained sufficiently 
for agricultural purposes. 


1. 
That the Commissioners of Drainage District No. 
1 of Boundary County, Idaho are entitled to an 
order dismissing the petition of the objectors in 
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so far as said petition prays for an order vacating 
of modifying the Findings of Fact, Conclusions of 
Law or Decree entered herein relative to the con- 
firmation of the Supplemental and Additional As- 
sessment Roll concerning the Mirror or Sproll’s 
Lake Area and The Fry's Lake Area. 


Vv. 

That the objectors above named, are entitled to 
an order directing the Commissioners of said Drain- 
age District No. 1 to forthwith, at the expense of 
said District and as an item of maintenance charge- 
able to the entire district, proceed to clean out said 
ditch to the original level thereof and maintain said 
ditch to said original level, construct such laterals 
as may be required, and lower the outlet of the ditch 
or make such adjustment thereof as may be re- 
quired, and to do all of said work under such en- 
gineering supervision and direction as is acceptable 
to the Commissioner’s of said District and the ob- 
jectors herein. 

VAL. 

That the entire expense of the work, as above 
outlined, is a necessary expense of maintenance to 
be borne by the entire Drainage District as a whole; 
and the Commissioners of said district and ob- 
jectors are entitled to an order declaring that an 
emergency exists for the creation of the indebted- 
ness to be incurred in connection herewith in case 
the cost of such [407] maintenance and repair ex- 
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ceeds the revenue heretofore provided for the main- 
tenance fund for the year 1925. 
ik. W. WHEELAN 
Attorney for Commissioners of 
Drainage District No. 1 of 
Boundary County, Idaho. 
P. O. Address, Sandpoint, 
Idaho. 
O. C. WILSON 
Attorney for Objectors 
P. O. Address, Bonners Ferry, 
Ida. 


Dated March ...., 1925 


State of Idaho, 
County of Boundary—ss. 


Filed Mar. 16, 1925, at 1:10 o’clock P. M. Dollie 
Bruee, Clerk of District Court. By H. M. Maena- 
mara, Deputy. [408] 


[Title of State Court and Cause. ] 
ANSWER. 


Come now W. R. Hoagland, J. H. McDonald and 
Frank Clapp, Commissioners of Drainage District 
No. 1 of Boundary County, Idaho, and answer the 
Petition and Order to Show Cause made and en- 
tered herein on the 13th day of December, 1924, 
which Order has been continned at various times 
by consent of counsel: 
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I. 

Admit that at the time Decree was entered herein 
confirming the assessment roll a Stipulation was 
entered into between the owners of a portion of the 
land embraced within said District, as set forth in 
paragraph Four (4) of the Petition hereim, and 
admits that the Decree confirming said assessment 
roll contained the provision set forth in paragraph 
Six (6) of said Petition. 

Further answering said Petition the Commission- 
ers allege that immediately after the filing of Decree 
confirming the assessment roll herein, a large 
amount of work was done at the expense of the 
District in deepening the drainage ditch where the 
same runs through and adjacent to the land of the 
objectors, such work being done pursuant to an 
oral agreement or understanding entered into at 
the time the above mentioned Stipulation was made, 
and that at the time of entering into said Stipula- 
tion and at the time of performing the work above 
mentioned, your Commissioners believed, and the 
objectors also believed, that the contemplated work 
would result in the successful drainage of all of the 
land of all of the objectors, but after the contem- 
plated work was completed it was discovered that 
the main drainage ditch did not carry off the drain- 
age water rapidly enough to completely drain the 
land of the objectors, by reason of obstructions 
having been formed in the drainage ditch between 
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the land of the objectors and the outlet of said 
ditch. [409] 

The Commissioners further allege that within the 
past thirty (30) days a survey of the land within 
said Drainage District has been made by a disin- 
terested engineer employed by some of the objectors, 
and the said engineer has made a survey of the 
land within said District and has made a report to 
the Commissioners setting forth that the only work 
required to be done in order to completely drain 
the land of the objectors is that the entire ditch, 
from its outlet thronghout its entire length, be 
cleaned out and the obstructions removed, so that 
the original grade of said ditch at the time the 
same was finally completely be restored, and your 
Commissioners allege that upon this work being 
done by the District all of the land of the objectors 
will be suitably drained. 

Your Commissioners further allege that such 
work of cleaning ont said ditch throughout its en- 
tire length is work properly chargeable to said Dis- 
trict as maintenance, and not a proper charge 
against any portion of the land within said Dis- 
trict as an additional assessment. 

Wherefore Your Commissioners pray that an 
order be made and entered herein dismissing the 
Petition of the objectors insofar as said Petition 
prays for an order vacating or modifying the Find- 
ings of Fact, Conclusions of Law or Decree entered 
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herein, but ordering, adjudging and determining 
that the work above mentioned be done by your 
Commissioners at the expense of the District as an 
item of maintenance; and further determining that 
the expense and cost of such work is a necessary 
expense of maintenance to be borne by the District 
as a whole; and ordering, adjudging and declaring 
that an emergency exists for the creation of indebt- 
edness to be incurred in connection therewith, in 
case the cost of such improvement shall exceed the 
revenue heretofore provided for the maintenance 
fund for the year of 1925. 

Your Commissioners pray for such other and 
further relief as to the Court may seem meet and 
equitable. 

E. W. WHEELAN 
Attorney for Commissioners, 
P. O. Address: Sandpoint, 
Idaho. [410] 


State of Idaho, 
County of Boundary—ss. 


W. R. Hoagland being first duly sworn on oath 
deposes and says that he is Chairman of the Board 
of Commissioners of Drainage District No. 1 of 
Boundary County, Idaho; that he has read the 
above and foregoing Answer and knows the con- 
tents thereof and believes the facts therein stated 
to be true, 

W. R. HOAGLAND 
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Subseribed and sworn to before me this 7th day 
of March, 1925. 
[Notarial Seal] O. C. WILSON. 
Notary Public for Idaho, Residing at Bonners 
Ferry, Idaho. 


State of Idaho, 
County of Boundary—ss. 


iafed! Mareh 7, 1925 a0. oeloek, ...... M. Dollie 
Bruce, Clerk of District Court. [411] 


State of Idaho, 
County of Boundary—ss. 


J, Dollie Bruee, Clerk of the District Court of 
the Eighth Judicial District of the State of Idaho, 
in and for the County of Boundary, and Ex-Officio 
Auditor and Reeorder, do hereby certify that the 
above and foregoing Stipulation filed 3/16/1925 and 
answer filed 3/7/1925 in case No. 245 in the matter 
of D. Dist #1. is a full, true and correct transcript 
of the same as it now appears in my office. 


Attest my hand and seal of said Court this 14th 
day of November, A. D., 1941. 
[Seal] DOLLIE BRUCE 
Clerk of the District Court of the Eighth Judicial 
District of the State of Idaho, in and for the 
County of Boundary. [412] 
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PLAINTIFF’S EXHIBIT No. 16 
Admitted Nov. 21, 1941. 


[Title of State Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above entitled matter coming on to be heard 
this 16th day of March, 1925 in open Court at Bon- 
ners Ferry, Idaho, upon the Petition for and Order 
to Show. Cause made and entered herein on the 
13th day of December, 1924, in connection with the 
confirmation of the Supplemental and Additional 
Assessment Rol] filed in said matter relative to the 
Mirror or Sproll’s Lake Area and the Fry’s Lake 
Area in said District, and the matter being pre- 
sented upon an agreed statement of facts on file in 
this Court, and the Court being satisfied in the 
premises and under said stipulated and agreed 
statement of facts does hereby make the following 


Findings of Fact 
ile 
That the lands of the objectors, viz., Georgia A. 
Morrison, Frank Zimmerman, H. W. Mansfield, 
Martin Peterson, James DeYoe and Simon Mce- 
Donald, have not been drained by the facihties pro- 
vided by Drainage District No. 1 of Boundary 
County, Idaho, and said Jands are entitled to he 
suitably drained for agricultural purposes by virtue 
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of the charges and assessments imposed upon said 
Jands for said purpose; 


IT. 

That the lands of the above named objectors 
wonld be drained if the main drainage diteh of said 
District had not been obstructed by the caving of 
banks so that the same is not as deep as originally 
constructed and as called for by the plans and 
specifications of said ditch, and if several laterals 
were [413] constructed as recommended by engi- 
neers and the ontlet of said diteh lowered if finally 
recommended by the engineers. 


JOE 

That if the original grade of the said ditch be 
restored from its outlet throughout its entire length, 
and several laterals were dug as recommended by 
the engineers, and the outlet of said ditch were low- 
ered or other slight adjnstment of said outlet made 
as finally determined by the engineers, the lands of 
the objectors would be drained sufficiently for agni- 
eultural purposes. 


From the above Findings of Fact the Conrt 
makes the following: 


Conclusions of Law 


L 
That the commissioners of Drainage District No. 
1 of Boundary County, Idaho, are entitled to an 
order dismissing the petition of the objectors in so 
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far as said petition prays for an order vacating of 
modifying the Findings of Fact, Conclusions of 
Law or Decree entered herein relative to the con- 
firmation of the Supplemental and Additional -As- 
sessment Roll concernmg the Mirror or Sproll’s 
Lake Area and The Fry’s Lake Area. 


iL, 

That the objectors above named, are entitled to 
an Order directing the Commissioners of Drainage 
District No. 1 to forthwith, at the expense of said 
District and as an item of maintenance chargeable 
to the entire district, proceed to clean out said 
ditch to the original level thereof and maintain said 
ditch to said origmal level, construct sneh laterals 
as may be required, and lower the outlet of the ditch 
or make such adjustment thereof as may he re- 
quired, and to do all of said work under such en- 
gineering supervision and direction as is acceptable 
to the Commissioners of said District and the ob- 
jectors herein. 

ITI. 

That the entire expense of the work, as above 
outhned, [414] is a necessary expense of mainte- 
nanee to be borne by the entire Drainage District 
as a whole; and the Commissioners of said district 
and objectors are entitled to an order declaring that 
an emergency exists for the creation of the indebted- 
ness to be incurred in connection herewith in ers 
the cost of such maintenance and repair exceeds the 
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revenne heretofore provided, for the maintenance 
fund for the vear 1925. 
W. PO MceNAUGH TION, 
District Judge. [415] 


[Title of State Court and Cause. ] 
ORDER AND DECREE 


The above entitled matter coming on to be heard 
this 16th day of March, 1925, upon the Petition and 
Order to Show Cause made and entered herein on 
the 15th day of December, 1924, in connection with 
the Supplemental and Additional Assessment Roll 
on the Mirror or Sproll’s Lake Areas and on the 
Fry Lake Area of Drainage District No. 1. of 
Boundary County. Tdaho, and said matter having 
been submitted to the Court upon an agreed state- 
ment of facts, and the Conit being satisfied in the 
premises, and having made Findings of Facts and 
entered Conelusions of Law herein, 

It Is Hereby Ordered, Adjudged and Decreed, 


is 

That the petition of the objectors, Georgia A, 
Morrison, Frank Zimmerman, H. W. Mansfield, 
Martin Peterson, James Devoe, and Simon Me- 
Donald, for an Order to Show Cause, which was 
filed on December 13, 1924, be and the same is 
hereby dismissed in so far as said petition prays for 
an order vacating or modifying the Findines of 
Fact, Conclusions of Law or Decree entered herein 
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relative to the confirmation of the supplemental and 
additional assessment roll concerning the Mirror or 
Sproll’s Lake Area and the Fry Lake Area; 


II. 

That W.H. Hoagland, J. H. McDonald and Frank 
Clapp, commissioners of Drainage District No. 1 of 
soundary County, Idaho, be and they are hereby 
instructed to forthwith, at the expense of said Dis- 
trict and as an item of maintenance chargeable to 
the entire district, proceed to clean out said ditch to 
the original [416] level thereof and maintain said 
ditch to said original level, construct such laterals 
as may be required, and lower the outlet of the ditch 
or make such adjustment thereof as may he re- 
quired, and to do all of said work under such en- 
gineering supervision and direction as is acceptable 
to the Commissioners of said District and the ob- 
jectors herein. 

sini 

That the entire expense of the work, as above 
outlined, is a necessary expense of maintenance to 
be borne by the entire Drainage District as a whole, 
and 

Tt Is Further Ordered, Adjudged and Deereed 
that an emergency exists for the creation of the 
indebtedness to be incurred in connection with the 
above work as outlined, and in ease the east of sveh 
maintenance and repair exceeds the revenue hereto- 
fore provided for the maintenance fund of Drain- 
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age District No. 1 of Boundary County, Idaho, for 
the year 1924, the Commissioners of said District 
are hereby Authorized and Directed to issue war- 
rants of said district in payment of said necessary 
expense and raise the funds for the payment of said 
warrants as provided by drainage laws of the State 
of Idaho, and said warrants are hereby declared to 
be a preferred claim against said district and a 
proper maintenance charge. 

Done in open Court at Bonners Ferry, Idaho, 
this 16th day of March, 1925. 

W. FF. McNAUGHTON, 
District Judge. [417] 


State of Idaho, 
County of Boundary—ss. 


I, Dolhe Bruce, Clerk Dist. Court, in and for the 
County and State aforesaid, do hereby certify the 
within and foregoing to be a full, true and correct 
eopy of the whole thereof, of Findings of Fact and 
Conclusions of Law and Decree as the same appears 
of record in my office in Book 5 Judgements, at 
Page 582. 


In testimony whereof I have hereunto set my 
hand and affixed my official seal, this 19th day of 
Mareh, A. D. 1925. 

(Seal) DOLLIE BRUCE, 

Clerk District Court, 
Boundary County, Idaho. 

By H. M. MaceNAMARA, 
Deputy. [418] 
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Mr. Whitla: Now we offer in evidence Plain- 
tiff’s exhibit 17, being a petition for order to show 
cause why the supplementary decree confirming the 
assessment in Mirror Lake District should not be 
set aside; also the decree confirming the assessment 
in Mirror Lake. 

Mr. Wilson: This contains a decree confirming 
the assessment roll of all the land in the Mirror 
Lake Area more than two thousand aeres which was 
a supplemental roll. This was done in 1924 and it 
has nothing to do with this case. We admit this was 
assessed, we object to it now as being immaterial. 

The Court: It will be admitted. 


PLAIN TIE 1h’ Seki 1 BieN oma 
Admitted Noy. 21, 1941 


[Title of State Court and Cause. ] 


PETITION FOR ORDER 
TO SHOW CAUSE 


Come now Georgia A. Morrison, H. W. Mans- 
field, James Devoe, Simond MeDonald and Frank 
Aimmerman and show to this Honorable Court as 
follows: 

alk 

That vour petitioner, Frank Zimmerman, is now 

the owner of the property formerly owned by Mar- 
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(Plaintiff’s Exhibit No. 17 continued) 
tin Peterson and situate in Drainage District No. 1 
of Boundary County, Idaho. 


ve 

That all of vour petitioners are either the original 
objectors or the assignees of the objectors who on 
August 16, 1924, filed written objections to the eon- 
firmation of the additional and supplemental asscss- 
ment roll, filed in Drainage District No. 1, Bown- 
dary County, Tdaho, to which original objection 
reference is hereby made for greater certainty; said 
written objection being on file and a matter of ree- 
ord in this aetion in the above entitled court. 


a 
That the basis of the objection filed, as herein- 
above set forth, was that land of the objectors, peti- 
tioners herein, or their assigns. was not suitablv 
and effectively drained and that the same could not 
be farmed or used for any agricultural purposes. 


4, 

That said objection having been taken up with the 
commissioners of the Drainage District and their 
attomey, it was [419] agreed by said commissioners 
of Drainage District No. 1 of Boundary County. 
Idaho, that a stipulation be entered into between 
said objectors and the commissioners whereby said 
commissioners would within a reasonable time cause 
the drainage ditch in said district to be cleaned out, 
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(Plaintiff’s Exhibit No. 17 continued) 
deepened and improved so as to suitably and effec- 
tively drain the land described in said objection. 


5. 

That a stipulation embodying said agreement was 
prepared and signed and said stipulation is on file 
in the above entitled matter in this Court, and ref- 
erence is hereby made to said stipulation for greater 
eertainty. 

6. 

That said stipulation also provided that the De- 
cree would be entered in the matter of the confirma- 
tion of said additional and supplemental assessment 
roll, and should contain an order to be made by the 
Court directing the Commissioners of Drainage Dis- 
trict No. 1, Boundary County, Idaho, to, within a 
reasonable time, clean out, deepen and improve the 
drainage ditch as now eonstructed to provide for 
the siutable and sufficient drainage of the land of 
said objectors. and on the 20th day of August, 1924. 
this Honorable Court made a Deeree in this cause 
which contained inter alia, the following: 

Tt is further ordered, adjudged and decreed that 
the Commissioners of Drainage District No. 1 of 
Boundary County, Idaho, within a reasonable time, 
clean out, deepen and improve the present drainage 
ditch so as to suitably and effectively drain the Jand 
of objectors, to-wit: 
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(Plaintiff’s Exhibit No. 17 continued) 
MIRROR OR SPROLL’S LAKE AREA 


Parcel No. 


11—Aceruing to Lot 2 Sec. 8, Twp. 61, N. R. 1, E.B.M. 
12—Aceruing to Lot 3 See. 8, Twp. 61, N. R. 1 E.B.M. 
[420] 
13—Acecruing to Lot 4, See. 5, Twp. 61 N. R. 1 E. 
14—Acerning to Lot 3, Sec. 5, Twp. 61, N. R. 1 E. 


6—Accruing to Lot 5, Sec. 4, Twp. 61, N. R. 1 E. less N. 20 
feet 


{7—Aecruing to Lot 1, See. 9, Twp. 61, N. R. 1 E. 
8—<Aecruing to Lot 2, Sec. 9, Twp. 61, N. R. 1 E. 
9—Accruing to Lot 3, Sec. 9, Twp. 61, N. R. 1 E. 
3—Acecruing to North 60 rods of Lot 4, See. 4, Twp. 61 


N. R. 1 E. 

4— Aceruing to South 20 rods of Lot 5, See. 4, Twp. 61, 
Non E. 

5—Aceruing to North 20 feet of Lot 5, Sec. 4, Twp. 61, 
N. R. 1. E. 


10—Aecruing to Lot 1, See. 8, Twp. 61, N. R. 1 E.”’ 


and the Decree herein above mentioned is now on file 
and a matter of record in this Court, reference beme 
hereby made to this Decree for greater certainty. 


re 

That your petitioners show to this Honorable 
Court that a reasonable time has elapsed for the 
Commissioners of Drainage District No. 1 to carry 
out the order of this Court; that vour objectors 
would not have consented to the confirmation of the 
additional and supplemental assessment roll of said 
commissioners, had said commissioners not repre- 
sented to them that they would comply to the order 
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(Plaintiff’s Exhibit No. 17 continued) 

of the Court relative to the drainage of the above 
deseribed land, and your petitioners show to this 
Court that the said Order of the Court has not been 
complied with, and that a heavy assessment has been 
levied against the lands belonging to and accruing 
to the petitioners herein; that said lands is valueless 
for any purpose whatsoever and your petitioners 
are unable to use said land for any agricultural 
purpose. 

Wherefore, your petitioners pray that this Hon- 
ovable Court shall make order citine the commis- 
sioners of Drainage District No. 1, Boundary 
County, Idaho, to show cause why the [421] Order 
of the Court, heretofore ordered and set forth, has 
not been complied with, and what reason there could 
be, if any, why the Findings of Fact and Conclusions 
of Law and Decree heretofore entered in the matter 
of said additional and supplemental assessment roll 
should not be vaeated and set aside. 


O. C. WILSON, 
Attorney for Petitioners 
Residence and P. O. Address 
Bonners Ferry, Idaho. [422 


State of Fdaho, 
County of Boundary—ss. 

Frank Zimmerman, being first duly sworn on 
oath, deposes and says; that he is one of the above. 
named petitioners; that he has read the above and 
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(Plaintiff’s Exhibit No. 17 continued) 
foregoing Petition and knows the contents thereof 


and believes the facts therein stated to be tine. 
FRANK ZIMMERMAN. 


Subseribed and sworn to before me this 12th day 
of December, 1924. 

(Seal) O. C. WILSON, 
Notary Public for State of Idaho. Residing at Bon- 


ners Ferry. 


State of Idaho, 
County of Boundary—ss. 
Hiled Dec. 13, 1924 at ..... 0’ @lock mM. 
DOUMLIE CRU CE, 
Clerk of District Court, 


Deputy. [[423 


[Title of State Court and Canse. ] 
STIPULATION 


It is stipulated between FE. W. Wheelan, Attorney 
for Drainage District No. 1, and O. C. Wilson, 
Attorney for Georgia A. Morrison, Martin Peter- 
son, H. W. Mansfield, James DeYoe and Simon Me- 
Donald, objectors who have heretofore filed objec- 
tions to the confirmation of the Additional and 
Supplemental Assessment Roll filed herein, as 
follows: 
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1. That the Commissioners of the said Drainage 
District No. 1, of Boundary County, Idaho will, 
within a reasonable time clean out, deepen and im- 
prove the present drainage ditch so as to suitably 
and effectively drain the land desertbed in the ob- 
jections filed herein by the above named parties, 
and that in the decree to be entered herein, there 
shall be inserted an order to be made by the court, 
directmg the Commissioners to clean out, deepen, 
and improve the drainage ditch as now constructed 
within a reasonable time, to provide for the suitable 
and sufficient drainage of the land of said objectors, 
covered by the objections filed herein. 

2. That all of the objections of the said objectors 
be withdrawn and dismissed. 

Dated at Bonners Ferry, Idaho this 20th day of 
August, 1924. 

E. W. WHEELAN, 
Attorney for Commissioners 
P. O. Address, 
Sandpoint, Idaho. 
0. C. WILSON, 
Attorney for Objectors 
P. O. Address, 
Bonners Ferry, Idaho. 
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State of Idaho 
County of Boundary—ss. 
Filed Aug. 20, 1924, at 1:45 o’clock, P. M. 
DOLLIE BRUCE, 
Clerk of Distriet Court. 
By H. M. MacNAMARA, 
Deputy. [424] 


[Title of State Court and Cause. ] 
DECREE 


The Commissioners’ Supplemental Report in the 
above eutitled matter came regularly on to be heard 
before Honorable Herman H. Taylor one of the 
Judges of the above entitled Court, objections or 
remonstrances having been filed by Georgia A. Mor- 
rison, Martin Peterson, H. W. Mansfield, James 
DeYoe and Simon MeDonald and all of said parties 
through their Attornev having filed a stipulation 
entered into with the Commissioners of said Drain- 
age District, for the dismissal of said objections. 
Witnesses were sworn and examined and documen- 
tary evidence was introduced, and upon considera- 
tion of said Supplemental Report of the Commis- 
sioners, the records and files in said proceeding, the 
stipulation entered into between the objectors and 
the District and the evidence introduced, the Court 
having made and filed herein Findings of Fact and 
Conclusions of Law. 
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Wherefore, It is Ordered, Adjudged and Decreed 
that all objections of the objectors be, and the same 
are hereby dismissed. It is further ordered ad- 
judged and decreed that Exhibit ‘“‘D” attached to 
the Supplemental Report of the Commissioners is 
a full, true and correct list of the owners and 
parties interested in the land included in said 
Drainage District, and subject to assessment as set 
forth in the Assessment Roll filed as pait of said 
Supplemental Report, and the deseription of each 
pareel of the reclaimed area of Sproll’s or Mirror 
Lake, or Fry Lake, accruing to each Governmental 
subdivision bordering on either of said Lakes is 
established as follows: 

The following is a description of each pareel or 
subdivision into which the reclaimed area of Sproll’s 
or Mirror Lake has been divided, but there is ex- 
cluded from each of said subdivisions any portion 
of the drainage canal or ditch, or any lateral diteh, 
as the same is now constructed which may lie 
within the boundaries of anv of said subdivisions, 
with a strip of land fifty (50) feet in width, being 
ten (10) feet on the southerly side and forty (40) 
feet on the northerly side of the center line of said 
main ditch as said ditch is hereinafter deseribed, 
to-wit: [425] 

1. 

That portion of the reclaimed area accruing to 
‘Lot 2, Section 4, Township 61 North, Range 1 East 
TB. Whgto-wit : 
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Beginning at the meander corner to fractional 
Section 4, I’. 61 N., R. 1 E. B. M., and fractional 
Section 3o, Tosmship 62 N., R.1 E.D.M.; thence 
S. 77° 52’ W. 1441 feet to a point; thence 8S. 0° 6’ 
W. 989 feet to a point; thence east 1460 feet, more 
or less to a point of intersection with the Govern- 
ment meander of the easterly boundary of said 
Lake, which point is the S.W. eorner of said Lot 4, 
thence N. 4° W. along the said Government 
Meander 1297.3 feet to the point of beginning. 
The area enclosed is 38.82 acres, more or less. 


Owner: Henry Wendell 


Morteagee: Chas. Trautfether. 


o 

That portion of the reclaimed area accruing to 
Lot 3, Section 4, Township 61 North, Range 1 East. 
B. M., to-wit: 

Begining at a point which is the southwest corner 
of Lot 2, and the northwest corner of Lot 3, Section 
4, Township 61 N., R. 1 E. B. M.; thence along the 
westerly hne of said Lot 3, south 4° E. 346.7 feet, 
south 7° W. 983 feet to the southwest corner of said 
Lot 3: thence west on the east and west center line 
of said Section 4, 1250.5 feet to a point: thence 
north 6° 18’ W. 1320 feet to a point; thence east 
1460 feet to the point of beginning. 

The area enclosed is 39.64 acres, more or less. 


Owner: Henry Wendell 


Mortgagee: Chas. Trautfether. 
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3. 

That portion of the reclaimed area accruing to the 
north sixty (60) rods of Lot 4, Section 4, Twp. 61 
North, Range 1 East B. M., to-wit: 

Beginning at a point which is the intersection of 
the east and west center line of Section 4, Twp. 61 
North, Range 1 East B. M., and the Government 
meander on the easterly boundary of Sproll’s Lake, 
which point is south 4° West 1644 feet and thence 
South 7° West 983 feet from the meander corner of 
fractional section 4 as above mentioned and frae- 
tional section 33, Twp. 62 North, Range 1 Hast 
B. M., thence west on said east and west center line 
of said Section 4, 1250.5 feet to the easterly side of 
the Main Lateral Drainage District: thence south- 
erly along the easterly side of said Drainage J)iteh 
990 feet to a point: thence east 1343.4 feet to the 
Government Meander line on the easterly side of 
said Sproll’s Lake; thence along the said Govern- 
ment Meander North 8° 15’ West 510.2 feet to a 
point; thence North 7° Fast 469 feet to the point of 
beginning. 

The area enclosed is 28.73 acres, more or less. 


Owner: H. W. Mansfield. 


4, 

That portion of the reclaimed area accruing to 
the south twenty (20) rods of Lot 4, Section 4, Twp. 
61 North, Range 1 East B.M. to-wit: 

Beginning at a point which is the intersection of 
the Government Meander of the easterly boundary 
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of Sproll’s Lake and the east and west line which 
is 330 feet north of the South boundary of Lot 4, 
sedtion 4, T. 61 N., R. 1 HE. B. M.; thence west 
1343.4 feet to the easterly line of the Main Lateral 
Dramage Ditch ght of way; thence southerly along 
said right of way 330 feet to a pomt on the south 
line, extended, of said Lot 4: thence, east 1420 feet 
to the Government meander and the southwest ¢or- 
ner of said Lot 4: thence northerly to the point of 
beginning. [426] 
The area enclosed is 9.64 acres, more or less. 

Owner: James A. DeYoe 


Mortgagee: Federal Land Bank. 
. 

That portion of the reclaimed area accruing to - 
the north twenty (20) feet of Lot 5 of Section 4. 
Twp. 61 North, Range 1 East B. M., to-wit: 

Beginning at a point on the Government Meander 
which point is the northwest corner of Lot 5, Sec- 
tion 4, Twp. 61 N., R. 1 E.B.M.; thence West 1420 
feet to a point on the easterly line of the Main 
Lateral Drainage Ditech right of way; thence south- 
erly along said nght of wav, 20 feet to a point; 
thence east 1423 feet to a point on the said Govern- 
ment Meander which point is 20 feet south of the 
North line of said Lot 5; thence northerly along 
said meander to the point of beginning. 
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The area enclosed is .83 acres, more or less. 


Owner: James A. DeYoe 
Mortgagee: Federal Land Bank. 


6. 

That portion of the reclaimed area accruing to 
Lot 5, Section 4, Township 61 North, Range 1 East 
B. M., less the north 20 feet, to-wit: 

Beginning at the meander corner to fractional 
sections 4 and 9, Township 61 North, Range 1 East 
B. M., thence following the Government Meander 
avound the easterly side of Sproll’s Lake, north 
4114° east 330 feet, North 13° Hast 284; North 34° 
West 502 feet; north 7934° West 792 feet; North 
814° West 258.8 feet to a point 20 feet south of the 
North line of Lot 5, Section 4, Township 61 North, 
Range 1, East B.M.: thence west 1423 feet to the 
easterly side of the Main Lateral Drainage Diteh: 
thence, southerly along the easterly side of said 
ditch 450 feet to a point; thenee southeasterly 2458.2 
feet to the point of beginning. 

The area enclosed, exclusive of the area within the 
Great Northern right of wav across the above de- 
seribed land, is 38.95 acres, more or less. 


Owner: Martin Peterson. 
Me 
That portion of the reclaimed area aceruing to 


Lot 1, Section 9, Township 61 North, Range 1 East 
B. M., to-wit: 
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Beginning at the meander corner to fractional 
sections 4 and 9, Township 61 North, Range 1 East 
B. M.; thenee following the Government meander 
around the easterly and southerly side of Sproll’s 
Lake South 4114° West 208 feet: south 70° west 
197.6 feet to intersection with the North and south 
center line of said Section 9, thence North 61° West 
2335 feet to a point where the main Lateral Drain- 
age Ditch turns northerly; thence southeasterly 
2438.2 feet to the point of beginning. 

The area enclosed, exclusive of the Great Northern 
night of way across the above described land, is 
7.65 acres, more or less. 


Owner: Roger-Yonmans Lumber Company. 


oS 

That portion of the reclaimed area accruing to 
Lot No. 2, Section 9, Township 61 North, Range 1 
East B. M., to-wit: 

Beginning at a point which is the intersection of 
the Government meander of the southerly boundary 
of Sproll’s or Mirror Lake and the north and south 
center line of Section 9, Township 61 North, Range 
1 East B. M., which point is 8S. 4114° W. 208 feet, 
and S. 70° W. 197.6 feet from the meander corner 
to Fractional sections 4 and 9 of said [427] Town- 
ship and Range; thence N. 61° W. 1575 feet to a 
point: thence S. 830 feet, more or less, to the N.W. 
corner of Lot 2 of said See. 9; thence easterly alone 
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the said Government meander to the point of be- 
inning. 
The area enclosed, exclusive of the Great North- 
ern right of way, across the above described area is 
10.36 acres, more or less. 


Owner: Martin Peterson. 


o: 

That portion of the reclaimed area accruing to 
Lot 3 of Section 9, Township 61 North, Range 1 
East B. M., to-wit: 

Beginning at the meander corner to fractional] 
Sections 8 and 9 township 61 North, Range 1 Hast 
B. M.; thence north along the westerly line extended 
of said Sec. 9, 1602 feet to the southerly side of 
the main Lateral drainage ditch, thence easterly 
along the southerly side of the said Drainage ditch 
675 feet to a point where said diteh turns northerly ; 
thence S. 61° E. 760 feet to a point; thence 8. 830 
feet, more or less, to the northeast corner of Lot 3 
of said See. 9; thence, westerly following the Gov- 
ernment meander along the southerly side of 
Sproll’s Lake to the point of beginning. 

The avea enclosed is 57.32 acres, more or less. 


Owner: Martin Peterson. 


10. 
That portion of the reclaimed area aceruing to 
Lot 1, Section 8, Township 61 North, Range 1 Fast 
B. M., to-wit: 
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Beginning at the meander corner to fractional 
Sections 8 and 9, Twp. 61 North, Range 1 E.B.M.; 
thence following the said Government Meander in 
said Section 8, North 538° West 313 feet to a point; 
S. 81° West 396 feet to a point; South 88° 45’ West 
672.2 feet to a point on the west line of said Lot 1, 
thence North 1790 feet to the southerly side of the 
Main Lateral Drainage Ditch as now constrneted; 
thence easterly along the sontherly side of said 
ditch 1332 feet to the east Ime extended of said 
Section 8; thence south 1602 feet to the point of 
beginning. 

The area enclosed is 48.84 acres, more or less. 
Owner: Simon MeDonald 


Mortgagee: Oregon Mortgage Co. 


dit 

That portion of the reclaimed area accruing to 
Lot 2, Seetion 8, Township 61 North, Range 1 East 
B. M., to-wit: 

Beginning at a point on the Government Meander 
lime in Section 8, Twp. 61 N., R. 1 EH. B. M®, which 
point is 1313 feet W. and 111.8” N. of the meander 
comer to fractional sections 8 and 9 of said Town- 
ship and Range; thence along the above government 
meander in said Sec. 8, S. 88° 45’ W. 515.8 feet; N. 
GOs WW. 726feet. N. 27° W. 172 feet; N. 85° W. 100 
feet to the northwest corner of Lot 2 of said Sec- 
tion 8: thence N. 2503.2 feet to the sontherly side of 
the main lateral diteh right of way: thence easterly 
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along the southerly side of said ditch right of way, 
1872 feet to a point; thence S. 1790 feet to the point 
of beginning. 
The area enclosed is 66.39 acres, more or less. 


Owner :. Georgia A. Morrison. [428] 


12. 

That portion of the reclaimed area aceruing to 
Lot 3, Section 8, Township 61 North, Range 1 Fast 
B. M., to-wit: 

Beginning at the Government meander corner to 
fractional Sections 5 and 8, Twp. 61 N., R. 1 E.BM.; 
thence east along the section line, extended, between 
said Sections: 5 and 8; 475 feet to a point; thenee 
S. 174.7 feet to an intersection with the Government 
meander along the sonth side of Sproll’s Lake: 
thence northwesterly along said meander to the 
point of beginning. 

The area enclosed is 1.65 aeres, more or less. 


Owner: Georgia A. Morrison. 


a. 

That portion of the reclaimed area accruing to 
Lot 4, Section 5, Township 61 North, Range 1 East 
B. M., to-wit: 

Beginning at the meander corner to fractional 
sections 5 and 8 Twp. 61 N., R. 1 E.B.M.: thence 
east along the seetion line extended, hetween said 
sections 5 and 8 a distance of 475 feet to a point; 
thenee, north 1320 feet to a point; thenee West 1150 
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feet to an intersection with the Government Mean- 
der of Sproll’s Lake, which point is the N. E. cor- 
ner of Lot 4, of See. 5 of the above Township and 
Range; thence southeasterly following the above 
meander to the point of beginning. 
The area enclosed is 23.39 acres, more or less. 


Owner: Georgia A. Morrison. 


14. 

That portion of the reclaimed area accruing to 
Lot 3. Section 5, Township 61 North, Range 1 East 
B. M., to-wit: 

Beginning at the meander corner to fractional 
sections 5 and 6, Township 61 North, Range 1 Hast 
B. M.: thence N. 33° E. 1119 feet to a point on the 
southwesterly side of the main lateral drainage 
ditch meht of way: thence, following m a south- 
easterly direction along the southwesterly side of 
said ght of war, 2334 feet to a point; thenee, 
south 1008.5 feet to a point: thence, west 1150 feet 
to an intersection with the Government meander of 
Sproll’s Lake, which is the S.E. corner of Lot No. 
3 of Section 5 of the above Township and Range; 
thence northwesterly, following the said meander to 
the point of beginning. 

The area enclosed is 455.02 acres, more or less. 


Owner: Georgia A. Morrison. 
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15. 

That portion of the reclaimed area accruing to 
Lot 7, Section 6, Twp. 61 North, Range 1 East 
B. M., to-wit: 

Beginning at the meander corner to fractional 
Sections 5 and 6, Twp. 61 North, Range 1 East 
B. M.; thence along the said Government meander 
in Section 6, North 42° West 452.2 feet to a point 
on the east and west center line of said Section 6: 
thence North 46° East 1041.4 feet to a point on the 
southwesterly side of the main lateral dramage 
ditch, thence south 33° West 1119 feet to the point 
of beginning. 

The area enclosed 1s 5.81 acres, more or less. 


Owner: B. Nels Peterson. [429] 


16. 

That portion of the reclaimed area accruing to 
Lot 1, Section 6, Twp. 61 N., R. 1 E. B. M., to-wit: 

Beginning at the closing corner of Sections 5 and 
6, Twp. 61 N., R. 1 E. B. M.; thence southwesterly 
following the Government meander to the southeast 
eorner of Lot 1 of said Section 6; thence, east 990 
feet to a point on the westerly side of the main 
lateral drainage ditch right of way; thence, north- 
erly and northwesterly along the westerly and south- 
westerly sides of said mght of way, 1435.8 feet to 
a point 10 feet west of the corner for sections 31 
and 32, Twp. 62 N., R. 1 E.B.M., on the 13th Stand- 
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ard parallel north; thence west 190 feet to the point 
of beginning. 
The area enclosed is 23.55 acres, more or less. 
Owner: Samuel M. Murphy. 


Holder Contract to Purehase: John A. Hanson. 


ee 

That portion of the reclaimed area accruing to 
Lot 6, Section 6, Twp. 61 N., R. 1 E.B.M., to-wit: 

Beginning at the southeast corner of Lot 6, See- 
tion 6, Twp. 61 N., R. 1 E.B.M.; thence N. 46° E. 
1041.4 feet to a point on the westerly side of the 
main lateral drainage ditch right of way; thence 
northerly along the westerly side of said right of 
way 725 feet to a point; thence West 990 feet to 
the N.E.Corner of said Lot 6; thence southerly 
along the Government meander of Sproll’s Lake to 
the point of beginning. 

The area enclosed is 27.14 acres, more or less. 
Owner: Samuel M. Murphy 


Holder Contract to Purchase: John A. Hanson. 


18. 

That portion of the reclaimed area accruing to 
Lot 1, Section 5, Township 61 N., R. 1 East B. M., 
to-wit: 

Beginning at the meander corner on the 13th 
Standard Parallel North, which is the northeast 
comer of Lot 1 %ofeSec. 5° T. GY NS Rel EB.M.; 
thence S. 79° 28’ E. 1632 feet to a point; thence 
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S. 0° 06’ W. 986 feet to a point thence S. 1° 57’ E. 
1270 feet to a point, 50 feet north of the center of 
the mam Lateral Drainage Ditch as now con- 
structed; thence southwesterly parallel to and 90 
feet distant from the center line of said ditch 70.7 
feet at a point; thence, following down said Main 
Lateral Drainage ditch on the right hand _ side 
thereof and 40 feet fromm the center line thereof 
0675 feet to a pomt on the north and south center 
line of said Section 5; thence N. 2940 feet to the 
14 corner for the north side of said Section; thence 
east along the north line extended of said Section 5, 
to the Standard Meander corner to fractional sec- 
tion 32, 'T. 62 N., R. 1 East B.M., and the above 
Section 5, and the N.W. corner of said Lot 1; 
thence, followmg the meanders in said Section 5, 
south 1241 feet; S. 14° E. 1056 feet; thence S. 63° 
KE. 990 feet; N. 28° W. 924 feet; N. 1° EK. 1122 feet; 
N. 14° W. 792 feet to the point of beginning. 
The area enclosed is 262.29 acres, more or less. 


Owner: Simon McDonald 


Mortgagee: Oregon Mortgage Company. [430] 


iO, 

That portion of the reclaimed area accruing to 
Lot 2 of Section 5, Township 61 North, Range 1 
East B. M., to-wit: 

Beginning at the meander corner which is the 
northeast corner of Lot 2, Section 5, Twp. 61 N., 
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R. 1 E.B.M.; thence east on the 13th Standard 
Parallel North 1051.9 feet to the 14 corner for 
said Sec. 5; thence S. 2940 feet to a point on the 
northerly line of the Main Lateral Drainage Ditech 
right of way; thence northwesterly and northerly 
along the said right of way approximately +4495 
feet to an intersection with the said 13th Standard 
Parallel north; thence east on said Standard paral- 
lel to the meander corner which is the N.W. comer 
of said Lot 2; thence following the Government 
meander around the said Lot 2, S. 8° 15’ E. 891 feet; 
S. 18° E. 792 feet; S. 58° E. 264 feet; N. 74° 30’ E. 
126 feet; N. 15° W. 1188 feet; N. 4° W. 594 feet 
to the point of beginning. 
The area enclosed is 103.11 acres, more or less. 


Owner: Simon MeDonald 


Mortgagee: Oregon Mortgage Company. 


20. 

That portion of the reclaimed area accruing to 
Lot 1, Section 32, Township 62 North, Range 1 East 
B.M., to-wit : 

Beginning at the 8.W. corner of Lot 1, Section 32, 
Twp. 62 N., R. 1 E. B. M., said corner being com- 
mon also to Lot No. 5 of said Section; thence, West 
700 feet to an intersection with the north and south 
center line of said Section 32; thence N. on said 
north and south center line 630 feet to the Govern- 
ment Meander line and Lot corner common to Lots 
1 and 2 of said Sec. 32 thence easterly and south- 
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easterly along said meander to the poimt of begin- 
ning. 

The area enclosed is 8.7 acres, more or less. 


Owner: Simon MeDonald 


21 

That portion of the reclaimed area accruing to 
Lot 2, Section 32, Township 62 North, Range 1 East 
Ba eetoawat : 

Beginning at the S.E. corner of Lot 2, Scetion 32, 
Township 62 North, Range 1 East B. M.; thence 
south along the north and south center line of said 
Section 32; 630 ft. to a point; thence west 1320 feet 
to a point; thence N. 240 feet to the S.W. corner of 
said Lot 2; thence, following the Government mean- 
der northeasterly and east to the point of beginning. 

The area enclosed is 13.25 acres, more or less. 


Owner: Simon MeDonald. 


22, 

That portion of the reclaimed area accruing to 
Lot 38, Section 32, Township 62 North, Range 1 
East B.M., to-wit: 

Beginning at the 8.E. corner of Lot No. 3, See- 
tion 32, Township 62 North, Range 1 East B.M,, 
which corner is also common to Lot No. 2 of said 
Section 32; thenee 8. 240 feet to a point; thence 
west 270 feet to the Governinent Meander; thence 
following said meander northwesterly and north- 
easterly to the point of beginning. 


The area enclosed is .89 acres, more or less. 
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Also area deseribed as follows: Beginning at a 
point which is 53.1 feet north and 14.2 feet HE. from 
the S.W. corner of said Seetion 32; thence along 
the Government Meander in said Section 32, N. 15° 
Hy 1381 feet; N. 71° E. 462 feet; S. 59° 45’ Io. 165 
feet to the south line of said Lot 3; thence W. 235 
feet to a point; thence, southerly to a [431] point 
on the 13th Standard parallel North which point is 
527.6 feet east of the S.W. corner of said Sec. 32; 
thence West 470 feet on said Standard parallel to 
the easterly line of the Main Lateral Drainage Ditch 
right of way; thence northwesterly to the point of 
beginning. 

The area enclosed is 12.67 acres, more or less. 


Owner: Simon McDonald. 


BS, 

That portion of the reclaimed area accruing to 
Lot 4, Section 32, Township 62 North, Range 1 East 
sb, oto-vat : 

Beginning at the meander corner which is the 
S.E. corner of Lot 4, Sec. 32, Twp. 62 N., RB. 1 
E.B.M.; thence east 1227.9 feet to the 14 corner set 
for the south line of said Section 32; thence N. 1820 
feet to a poimt; thence West 1560 feet to the gov- 
ernment meander and the N. E. corner of said Lot 
4; thence southerly along the said Government 
meander to the point of beginning. 


The area enclosed is 37.40 acres, more or less. 
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Also an area described as follows: 

Beginning at the meander corner which is the 
S. W. corner of said Lot 4, thence west 527.6 feet 
to a point; thence, northerly 1820 feet to the north 
lme of said Lot 4; thence east 235 feet to the Gov- 
ernment Meander and the N. W. corner of said Lot 
4; thence, southerly along said meander to the point 
of begining. 

The area thus enclosed is 11.79 acres, more or less. 

The total area accruing to said Lot 4 is 49.19 
acres, more o1 less. 


Owner: Simon McDonald. 


24. 

That portion of the reclaimed area accruing to 
Lot 5, Section 32, Township 62 North, Range 1 East 
B. M., to-wit: 

Beginning at the Government meander corner 
which is the southwest corner of Lot 5, Section 32, 
Township 62 North, Range 1 E.B.M.; thence west 
992. feet to the '4 section corner set for the south 
line of said Section 32; thence N. 1320 feet to a 
point; thence east 700 feet to the Government Mean- 
der and the northwest corer of said Lot 5; thenee, 
southerly along said meander to the point of be- 
ginning. 

The area enclosed is 24.70 acres, more or less. 
Owner: Henry L. Shively 
Holder Contract to Purchase; Harry 8S. Row. 
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25. 

That portion of the reclaimed area accruing to 
Lot 6, Section 32, Township 62 North, Range 1 
East B. M., to-wit: 

Beginning at the meander corner to fractional 
Sections 32 and 33 Twp. 62 North, Range 1 East 
B. M., thence south on the Section line extended 
between said Sections 32 and 33, 734.7 feet to a 
point on the 13th Standard parallel North, thence 
east along said parallel 467.5 feet to a point; thence 
South 0° 06’ West 300 feet to a point; thence North 
79° 28’ West, 1632 feet to the meander corner on 
said Standard parallel 63 chains east of the Stand- 
ard section corner; said Section 32 and Section 
31 of the same T'ownship and Range; thence fol- 
lowing the Government meander in said Sections 
32 North 34° 30’ East 528 feet; North 70° east 
876 feet to the point, of beginning. [432] 

The area enclosed is 18.51 acres, more or less. 


Owner: Henry L. Shively. 
Holder Contract to Purchase: Harry S. Row. 


26. 

That portion of the reclaimed area accruing to 
Lot 2, Section 33, Township 62 North, Range 1 
East B. M., to-wit: 

Beginning at the meander corner to fractional 
sections 32 and 33 Twp. 62 North, Range 1 East 
B. M., thence following the Government meander 
in said Section 33 North, 69° East 1056 feet; 
North 82° East 331.4 feet to the east line of Lot 
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2 of said Section 33; thence South 1260 feet to the 
13th Standard parallel North; thence West 1320 
feet to a point; thence North 734.7 feet to the 
point of beginning. 
The area enclosed is 29.5 acres, more or less. 


Owner: Martin Peterson. 


27. 

That portion of the reclaimed area accruing to 
Lot 1, Section 33, Township 62 North, Range 1 
East B. M., to-wit: 

Beginning at the Standard meander corner to 
fractional Section 33; thence South 77° 52’ West 
1441 feet to a point; thence North 0° 06’ Hast 300 
feet to a point on the 13th Standard parallel, 
North; thence East 852.5 feet to a point; thence 
north 1260 feet to a poimt on the Government 
meander of Sproll’s lake; thence following said 
Government meander North 82° East 193.8 feet; 
S. 42° East 396 feet; S. 7° 30’ East 900 feet to 
the point of beginning. 

The area enclosed is 16.51 acres, more or less. 


Owner: James Henry McDonald. 
Mortgagee: Mrs. B. F. Shaver. 


The following is a deseription of each parcel 
or subdivision into which the reclaimed area of 
Frv’s Lake has been divided, but there is ex- 
cluded from each of said subdivisions any portion 
of the drainage canal or ditch, or any lateral ditch, 
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as the same is now constructed which may he within 
the boundaries of any of said subdivisions, with a 
strip of land fifty (50) feet in width, being twenty- 
five (25) feet on each side of the center line of 
said main ditch as said ditch is hereinafter de- 
seribed, to-wit: 
I. 

That portion of the reclaimed area accruing to 
Lot 3, Section 29, Township 62 North, Range 1 
East B. M., excepting the east 400 feet thereof, 
to-wit: 

Beginning at a point which is north 8814° West 
400; 24 feet from the Government Meander which 
is the Southeast corner of Lot 3, Section 29, Twp. 
62 North, Range 1 East B. M.,; thence south on 
a line 400 feet distant and parallel with the North 
and south center line of said Section 29 1688.7 feet 
to a point; thence north 39° 30’ West 1011.2 feet 
to a point; thence westerly 270 feet to a point; 
thence north 520 feet to a pomt on the Government. 
Meander and the southwest corner of said Lot 3; 
thence easterly along said meander to the point 
of beginning. 

The area enclosed is 18.99 acres, more or less. 
Owner: Martin Woldson 


Holder Contract to Purchase: John Davidson [433] 


2. 
That portion of the reclaimed area accruing to 
Lot 4, Section 29, Township 62 North, Rangé 1 
East B. M., to-wit: 
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Beginning at the Government meander corner 
which is the Southwest corner of Lot 4, Section 29, 
Township 62 North, Range 1 East, B. M.; thence 
easterly along the Government, meander 1320 feet 
to the southeast corner of said lot 4; thence south 
520 feet to a point; thence westerly on a line to 
intersect the west line of said Section 29 at a 
point 827 feet south of the Northwest corner of 
said section; thence north to the point of beginning. 

The area enclosed is 15.42 acres, more or less. 


Owner: Martin Woldson. 


Holder Contract to Purchase: John Davidson 


3. 

That portion of the reclaimed area accruing to 
Lot 5, Section 29, Township 62 North, Range 1 
East B. M., to-wit: 

Beginning at the Government Meander corner 
which is the Northwest corner of Lot 5, Section 
29, Township 62 North, Range 1 East B. M.; thence 
southeasterly along the Government meander to 
intersect the center line of said Section 29 at the 
southeast corner of said Lot 5; thence east to the 
etablished center of said Section 29; thence north 
39° 30’ West 1640 feet to a point; thence westerly 
on a line to intersect the west line of said Section 
29, at a point 827 feet south of the northwest comer 
thereof; thence south to the point of beginning. 

The area enclosed is 34.99 acres, more or less. 


Owner: Martin Woldson. 
Holder Contract to Purchase: John Davidson 
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4, 

That portion of the reclaimed area accruing to 
Lot 6, Section 29, Township 62 North, Range 1 
East B. M., to-wit: 

Beginning at the northeast corner of Lot 6, Sec- 
tion 29, Township 62 North, Range 1 East B. M.; 
thence east on the east and west center line of said 
section to the established center thereof; thence 
south on the north and south center line of said 
Section 1320 feet, to a point; thence west 640 feet 
to the southeast corner of said Lot 6; thence north- 
westerly along the Government meander to the point 
of beginning. 

‘he area enclosed is 31.68 acres, more or less. 
Owner: Martin Woldson 


Holder Contract to Purchase: John Davidson 


5. 

That portion of the reclaimed area accruing to 
Lot 7, Section 29, Township 62 North, Range 1 
East B. M., to-wit: 

Beginning at the northeast corner of Lot 7, 
Section 29;. Township 62 North, Range 1 E. B. M.; 
thence east 640 feet to the North and south center 
line of said Section 29; thence south 630 feet to 
the Government meander and the corner of said 
Lot 7; thence northwesterly along the said Govern- 
ment meander tothe point of beginning. 
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The area enclosed is 3.05 acres, more or less. 


Owner: Martin Woldson. 
Holder Contract to Purchase: John Davidson [434] 


6. 

That portion of the reclaimed area accruing to 
a strip of land in Lot 3 of Section 29, Township 
62 North, Range 1 East B. M., said strip of land 
being 14 feet wide on the west end, 16 feet wide 
on the east end and bordering the north shore of 
said Fry’s Lake for a distance of 400.24 feet, 
measured from the southeast corner of said Lot 
3, described as follows, to-wit: 

Beginning at the southeast corner of Lot 3, Sec- 
tion 29, Township 62 North, Range 1 East B. M.; 
thence south along the north and south center line 
of said Section 29, 1958 feet to the Center of said 
Section 29; thence N. 39° 30’ W. 628.8 feet to a 
point; thence north, parallel with and 400 feet dis- 
tant from the said north and south center line 
1638.7 feet to a poimt on the Government Meander 
line on the north side of Fry’s Lake; thence S. 
8814° BH. 400.24 feet to the point of beginning. 

The area enclosed is 13.87 acres, more or less. 


Owner: John W. Knoles. 


i 
That portion of the reclaimed area accruing to 
Lot 5, Section 30, Township 62 North, Range 1 
East B. M., to-wit: 
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Beginning at the Government Meander corner on 
the north side of Fry’s Lake which corner is com- 
mon to fractional Sections 29 and 30 TT’. 62 N., 
R. 1 E. B. M.; thence North 87° W. 88 feet; north 
20° W. 330 feet; north 48!14° W. 594 feet; South 
20° W. 403 feet; south 60° E. 528 feet; South 
48° KE. 564 feet to the southeast corner of Lot 5 
of said Section 30; thence east to a point on the 
east line of said Section 30; thence north to the 
point of beginning. 

The area enclosed is 11.2 acres, more or less. 


Owner: Oscar Stenberg. 


8. 

That portion of the reclaimed area accruing to 
Lot 6, Section 30, Township 62 North, Range 1 
East B. M., to-wit: 

Beginning at the meander corner of fractional 
seetions 29 and 30, ‘Twp. 62 N., R. 1 East B. M., 
on the south side of Fry’s Lake; thence following 
the Government meander in said Section 30 North 
48° W. 70 feet to the northeast corner of Lot No. 
6 Section 30, Township 62 North, Range 1 East 
B. M.; thence east to a point on the east, line of 
said Section 30; thence south to the point of be- 
ginning. 

The area enclosed is 5/100 acres, more or less. 


Owner: Oscar Stenberg. 
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9. 

That portion of the reclaimed area accruing to 
the Northwest Quarter (NW14) of the Southeast 
Quarter (SEY) of Section 28, Township 62 North, 
Range 1 East B. M., to-wit: 

Beginning at a point on the Government Meander 
of Fry Lake which point is 248.1 feet west of the 
established center of Section 28, Township 62 North, 
Range 1 East LB. M.; thence west 1056.7 feet to a 
point; thence southeasterly 1680 feet to a point 
on the Government Meander and the southwest 
corner of the Northwest Quarter (NW14) of the 
Southeast Quarter (SEY) of said Section 28; 
thence northerly following the said Government 
meander to the point of beginning. [4385] 

The area enclosed is 19.30 acres, more or less. 


Owner: Simon McDonald 


10. 

That portion of the reclaimed area accruing to 
Lot 8, Section 28, Township 62 North, Range 1 
East B. M., to-wit: 

Beginning at a point on the Government Meander 
on the south side of Fry’s Lake, which point is the 
southwest corner of Lot 8, Section 28, Township 
62 N., R. 1 East B. M.; thence northwesterly 1330 
feet on a line to the established 14 corner for the 
west side of said Section 28; thence east 1304.7 feet 
to a point; thence southeasterly 1680 feet to the 
Government meander and the northeast corner of 


S. M. Bawman, et al. 241 


(Plaintiff’s Exhibit No. 17 continued) 
said Lot, No. 8; thence following the said Govern- 
ment meander westerly to the point of beginning. 
The area enclosed is 43.40 acres, more or less. 


Owner: Simond McDonald 


Mortgagee: Henry A. Moore. 


11. 

That portion of the reclaimed area accrumg to 
Lot 9, Section 28 Township 62 North, Range 1 
East B. M., to-wit: 

Beginning at the meander corner to fractional 
Sections 28 and 29, T. 62 N., R. 1 E. B. M.; thence 
north 1405 feet to the established 14 corner for the 
west side of said Section 28; thence southeasterly 
1330 feet to the Government Meander and corner 
for Lot No. 9 of said Section 28; thence south- 
westerly along said meander to the point of be- 
ginning. 

The area enclosed is 4.50 acres, more or less. 
Owner: Simon McDonald 


Mortgagee: A. C. McKinnon. 


12. 

That portion of the reclaimed area accruing to 
Lot 9, Section 29, Township 62 N., R. 1 East B. ML, 
to-wit: 

Beginning at the Government Meander corner for 
fractional Sections 28 and 29 on the south boundary 
of Fry’s Lake in T. 62 N., R. 1 East B. M.; thence 
north 1405 feet to the established 14 corner for 
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the east line of said Section 29; thence west 1334.5 
feet to a point; thence south 1400 feet to the 
Government meander and the northwest corner 
of Lot 9 of said Section 29; thence easterly along 
the said Government meander to the point of be- 
ginning. 
The area enclosed is 43.42 acres, more or less. 

Owner: Simon McDonald 


Mortgagee: A. C. McKinnon. 


13. 

That portion of the reclaimed area accruing to 
Lot 8, Section 29 Township 62 North, Range 1 
East B. M., to-wit: 

Beginning at the northeast corner of Lot No. 8, 
Section 29, T. 62 N., R. 1 East B. M.; thence 
North 1400 feet to the east and west center line of 
said Section 29; thence west 1334.5 feet to the 
established center of said section; thence south 
along the north and south center line of said Section 
29, 1975 feet to the Government Meander line and 
the northwest corner of said Lot 8; thence north- 
easterly along said Government meander to the 
point of beginning. 

The area enclosed is 47.28 acres, more or less. 
Owner: Simon McDonald 


Mortgagee: A. C. McKinnon. [436] 
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14. 

That portion of the reclaimed area accruing to 
Lot 3, Section 28, T. 62 N., R. 1 Hast B. M., to-wit: 

Beginning at the meander corner which is the 
southwest corner of Lot 3, Section 28, Township 
62 North, Range 1 East Bb. M.; thence south 15397 
feet to the established 14 corner for the west side 
of said Section 28; thence east 1304.7 feet to a 
point; thence north 940 feet to the Government 
Meander and the Southeast corner of said Lot 3; 
thenee northwesterly along said meander to the 
point of beginning. 

The area enclosed is 37.14 acres, more or less. 
Owner: Martin Woldson. 


Holder Contraet to Purchase: John Davidson. 


15. 

That portion of the reclaimed area accruing to 
Lot 4, Section 28, Township 62 North, Range 1 
East B. M., to-wit: 

ee ine at a point on the Government Meander 
of Kry’s Lake which point is 248.1 feet west of the 
established center of Section 28, Township 62 N., 
R. 1 E. B. M.; thence west along the east and 
west center line of said Section 28, 1056.7 feet 
to a point; thence north 940 feet to the Govern- 
ment meander and the southwest corner of Lot 4 
of said Section 28; thence southeasterly along said 
Government meander to the point of beginning. 


244 Martin W oldson vs. 


(Plaintiff’s Exhibit No. 17 continued) 
The area enclosed is 14.54 acres, more or less. 


Owner: Martin Woldson. 
Holder Contract to Purchase: John Davidson. 


it: 

That portion of the reclaimed area accruing to 
Lot 1 Section 29, Township 62 North, Range 1 
East B. M., to-wit: 

Beginning at the meander corner on the north 
boundary of Fry’s Lake which corner is common 
to fractional sections 28 and 29, T. 62 N., R. 1 
East B. M., thence south 1397 feet to the established 
14, corner for the east hne of said Section 29; 
thence west 1334.5 feet to a point; thence North 
1650 feet to the Government Meander and the 
Southwest comer of Lot No. 1 of said Section 29; 
thence, easterly along said Government Meander to 
the point of begining. 

The area enclosed is 45.6 acres, more or less. 
Owner: Martin Woldson. 


Holder Contract to Purchase: John Davidson 


17. 

That portion of the reclaimed area accruing to 
Lot 2, Section 29, Township 62 North, Range 1 
East B. M., to-wit: 

Beginning at the Government Meander corner 
which is the southwest corner of Lot, No. 2, Section 
29, T. 62 N., R. 1 East B. M.; thence south 
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along the north and south center line of said See- 
tion 29 1958 feet to the established center of said 
Section; thence east 1334.5 feet, to a point; thence 
north 1650 feet to the Government meander and 
the southeast corner of said Lot 2; thence westerly 
along said meander to the point of beginning. 

The area enclosed is 48.49 acres, more or less. 


Owner: Martin Woldson. 
Holder Contract, to Purchase: John Davidson. [437] 


It Is Further Ordered, Adjudged and Decreed 
that the Assessment roll filed by the Commissioners 
be and the same is hereby confirmed and approved 
as an additional assessment, and the lien against 
each subdivision, parcel, lot or tract of Jand within 
said drainage district for the cost of said improve- 
ment is hereby declared and established as follows, 
to-wit: 
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It is Further Ordered, Adjudged and Decreed 
That the benefits accruing to each of the tracts of 
land affected by said assessment is in excess of 
$150.00 per acre as to each and every acre therein, 
the benefits being uniform as to each and every 
acre in said reclaimed area and the tracts affected 
by this assessment. 

It Is Further Ordered, Adjudged and Decreed 
That no damages be awarded in favor of any of 
the owners of any of the tracts affected by said 
assessment. 

It Is Further Ordered, Adjudged and Decreed 
That said Drainage District No. 1 of the County 
of Boundary, State of Idaho, have and said Distriet 
is hereby granted a perpetual easement, while the 
said Drainage District shall be maintained, to go 
upon the land included in said District and to con- 
struct and maintain a drainage ditch and for the 
(lepositing of material removed in the construction 
of such ditch and for the maintenance and repair 
of said drainage ditch, the said easement for right 
of way being particularly described as follows, 
to-wit: [440] 

Deseription of Main Lateral No. 1 and Lateral 
No. 3 across Mirror or Sproll’s Lake: 

A strip of land 50 feet in width, 10 feet on the 
left or southerly side and 40 feet on the right or 
northerly side of the center line of the Main Lateral 
No. 1 of Drainage District No. 1, Boundary County, 
Idaho, as constructed through and across the lands 
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within the Government meandered Mirror or 
Sproll’s Lake. The center line of said Main Lateral 
being more particularly described as follows: Be- 
ginning at the section comer on the 13th Standard 
Parallel North, which corner is common to Sections 
31 and 32 T. 62 N., R. 1B. B.MM.; thencess. 33° ale 
E. to point No. 1; thence S. 50° 30’ W. 935.8 feet 
to point No. 2; thence 6° 00’ E. 725 feet to point 
No. 3; thence S. 62° 30’ E. 2334 feet to point No. 4 
the end of said lateral No. 1 and the beginning of 
Lateral No. 3; thence, continuing along the center 
line of said Lateral No. 3, with a total width as of 
Lateral No. 1 and with 10 feet in width on the left 
ov southerly side, and 40 feet on the right or north- 
erly side of said center line, S. 49° 30’ E. 1872 feet 
to point No. 5; thence 8. 78° E. 1331.8 feet to point 
No. 6; thence N 82° 30’ E. 675.2 feet to point No. 7; 
thence N. 4° 30’ E. 1796 feet to point No. 8; thence 
N. 60° 30’ E. 1525 feet to a point on the Government 
Meander of said Mirror or Sproll’s Lake on the 
East side thereof, which point is 8. 7° W. 220 feet 
from the Government Meander corner which is 8. 
4° W. 1644 feet from the Government Meander 
corner to fraction Section 4 T. 61 N., R. 1 E. B. M., 
and fractional Section 33, T. 62 N., R. 1 E. B. M. 

The total area within the 50 foot stmp as above 
described is 12.73 acres more or less, 5.1 acres of 
which being the acreage within the area of Lateral 
No. 1 and 7.63 acres being the acreage within the 
area of Lateral No. 3. 
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Description of Main Drainage Canal, through 
the land within the Government meandered Fry’s 
Lake; 

A strip of land 50 feet in width, 25 feet in width 
on each side of the center line of the Main Drain- 
age Canal of Drainage District No. 1, Boundary 
County, Idaho, which is more particularly described 
as follows: 

Beginning at a point where the Main Drainage 
Canal of Drainage District No. 1, intersects the 
meander line of Fry Lake, which point is approx- 
imately 800 feet west and 260 feet south of the 
NE corner of Section 30, Twp. 62 N., R. 1 E. B. M.; 
thence, through and across the lands within the 
meandered Fry Lake, southeasterly 1050 feet to a 
point on the easterly line of said Sec. 30, extended 
across the said Lake, said poimt being 827 feet 
south of N.E. corner of said Section 30; thence 
southeasterly 4249 feet to a point on the east line, 
extended, of Lot 8, Sec. 29, Tw. 62 N., R. 1 E. B. M., 
which point is 300 feet north of the east and west 
eenter line of said Section 29; thence south along 
the said east line extended of said Lot 8 to an in- 
tersection with the Government Meander line, 
which is the N.E. comer of said Lot 8. The area 
within said 50 foot strip being 7.74 acres, more or 
less. 


It is further ordered, adjudged and decreed 
that the Commissioners of Drainage District No. 
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1 of Boundary County, Idaho, within a reasonable 
time, clean out, deepen and improve the present 
drainage ditch so as to suitably and effectively 
drain the land of objectors, to-wit: 
MIRROR OR SPROLL’S LAKE AREA 


Parcel No. 


11 aeerning to Lot,2 SeexS Twp. 61 N., Raise. 
12 aceruing to Lot 3 See.8 Twp. 61N., R. 1&5. 
13 aecruing to Lot 4 See. 5 Twp. 61 N., R. 1 E. 
14 aeeruing to Lot 3 See.5 Twp. 61N., BR. 1 E. 


6 aeecruing to Lot 5 See.4 Twp. 61 N., R. 1 E. 
Less North 20 ft. 


7 accruing to Lot 1 See.9 Twp. 61 N., R.1 &. 
8 aeeruing to Lot 2 See.9 Twp. 61 N.,R. 1 E. 
9 aeeruing to Lot 3 See. 9 Twp. 61 N., R. 1 E. 
3 
4 
D 


aceruing to N. 60 Rods Lot 4 See 4 Twp. 61 N., R. 1 E. 
aceruing to 8. 20 Rods Lot 5 Sec. 4 Twp. 61 N., R. 1 E. 
accruing to N. 20 ft. Lot 5 See. 4 Twp. 61 N., R. 1 EB. 


JOR acerume 1)... Lot 1 See. 8 Twp. 61 N., R. 1 E. 
[441] 


It Is Further Ordered, Adjudged and Decreed 
That said assessment as confirmed be extended 
against each tract of Jand as deseribed in the de- 
tailed description set forth in Finding of Fact No. 
X filed herem, and in the Assessment Roll set forth 
in Finding of Fact No. XIV by the taxing officers 
of Boundary County, Idaho. 

Done in Chambers this 20th day of August, 1924. 

HERMAN H. TAYLOR, 
District Judge. 
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State of Idaho, 
County of Bowndary—ss. 

Filed Aug. 20, 1924, at 1:45 o’clock, P. M., Book 
5, Judginents, page 549. 


DOLLIE BRUCE, 
Clerk of District Court, 

By H. M. Macnamara, 

Deputy. [442] 


CLYDE F. LITTLEFIELD, 


being called as a witness on behalf of the plaintiff, 
after being first duly sworn, testifies as follows: 


Direct Examination 


By Mr. Whitla: 


Q. 


A 
Q 
A, 
Q. 
A 
Q 


Where do you reside? 

Bonners Fervy. 

How long have you resided there? 

Since the spring of 1924. 

What is your first name Mr. Littlefield ? 
Clyde F. 

What has been your occupation up there 


in Bonners Ferry ? 


A. In recent years, operating a Dragline. [162] 

Q. How long have you been a dragline operator? 

A. Since 1929. 

Q. Are you acquainted with Drainage District 
number 1, in Boundary County. A. Yes sir. 

Q. How long have you been acquainted with 


that Drainage district? 
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A. I don’t remember exactly when I first worked 
there but I think it was in 1929 or 1930. 

Q. That is your first acquaintance with the 
District ? 

A. I knew that the District was there before 
then. 

Q. Yes, but in 1929 and 1930 who were you 
working for? A. For the District. 

Q. What were you doing? 

A. At that time I was oiling machines. 

Q. Who was operating the Dragline? 

A. Blankenship. 

Q. How many years have you worked in that 
dvainage district since? 

A. Three or four, at different times of the year. 

Q. Are you acquainted with the Mirror Lake 
section. A. Yes siv. 

Q. Did you work there in 1938, 1939 or 1940? 

A. I worked there in 40 and 41 and either 38 
Olyau: 

Q. When you worked there in 1938 or 39 tell 
us What you were doing? [163] 

A. I think I worked from the Booster pump 
through Mirror Lake and also in 


Q. ——Just come to the map and point out 
where the Booster pump is situated and the lines 
of that drainage district where you worked. This 
is Ralph Richmond's; this is Jake Booher land, 
this is the S & I Railvoad crosses here in the North- 
east corner of section 32. Where is the Booster 
pump ? A. Somewhere in here (indicating). 
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Q. Between sections 4 and 5? AW Yes sir. 

Q. Where from there did you work, when you 
worked there in the last few years? 

A. All the way,—in the last three years, up 
past Bauman’s. 

Q. That is m section 33? 

A. Yes, I have worked past there, up past the 


highway. 
Q. The highway rung between 5 and 6 and 32 
and 337? A. Yes sit. 


Q. In those years what did you find in the 
ditches as you went up there? 
A. I found that they were filled up more or less. 
Q. What was the condition of the laterals as 
to whether they had growth in them, outside of 
the main ditch? 
They always had growth in them. 
What did that consist of? 
Weeds, cat-tails and grass. [164] 
Did you find any obstructions in them? 
Yes, they had these slides. 
And where were they? 
About 150 feet from this comer. 
The land marked in pink or red, the South- 
east corner of that? 
A. Yes sir, and there was four of them along 
here, fifty to a hundred and fifty feet apart. 
Q. As you went through there did you find 
whether those slides stopped the drainage of the 
water? A. They stopped the drainage, yes sir. 


OPOoPoOPOpY 
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Q. How much difference was there in the ele- 
vation of the water below the first shde and above 
it,—strike that,—I will ask this, Mr. Littlefield, 
how much difference was there between the eleva- 
tion of the water below the last shde and above 
the first one? 

A. From a foot and a half to two feet. 

Q. What did you do with those slides? 

A. Took them out. 

Q. Is there another ditch near the Great North- 
ern track as it goes east, which goes under the 
track ? A. Yes sir. 

Q. Did you do anything to clean that ditch? 

A Wes sir, lasteyear. 

Q. Prior to 1940? 

Well, several years ago I did. [165] 

Q. When was it? 

A. Well, I was in there twice before last year. 

Q. What was its condition when you cleaned 
it in 1940? 

A. It was full of weeds and silt. 

Q. Would water drain through it? 

A. It would drain through it some, but it would 
back it up. 

Q. Is there any lateral ditches to the south 
frem this ditch ? A. Yes sit. 

Q. How many of those are there? 

A. I think there are four dragline laterals. 

@. How deep are those dragline laterals? 
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A. About two and a half to four feet. 

Q. How wide are they across the top? 

A. About ten or twelve feet. 

Q. What was their condition as to whether 
they were cleaned up? 

A. There are places they had stood up and other 
places the dirt and silt was in, the dirt had slid 
down and there were weeds and ¢at-tails in them. 

Q. Growing in them you mean? 

A. Yes siz, each time I cleaned them. 

Q. Were those laterals in that condition when 
you went there? A. Yes. 

Q. And with the laterals in that condition would 
water flow through or back up? [166] 

A. It would back up. It would not flow through 
readily. 

Q. Would it make the land wet or not? 

A. It would raise the water table on the land 
and make it wet. 

Q. As you went north on this ditch through 
section 33 does it get somewhat higher in elevation ? 

A. Yes sir. 

Q. What was the condition after you got up 
there, were those ditches caved in? 

A. They are not caved in so much, but had a 
lot of weeds. 

Q. If the water drained down from the north 
what effect would it have in backing it up when 
it hit these slides? 
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A. It would back it up high enough to run over 
the shdes. 

Q. Is there any other lateral ditch that runs 
toward the Great Northern track and under it? 

Ag Nes sine 

Q. And what was their condition,—the laterals 
you have referred to as dragline laterals. 

A. ‘Two of them, one from the main ditch. 

Q. Their condition about the same. 

A. Yes. 

Q. Is there any way to clean those other than 
by draghne or some such instrument? 

A. I don’t know of any. 

Q. That is the eustomary way of cleaning them? 

[167] 

A. Yes sir. 

Q. In 1940 were those slides in at the Southeast 
corner of that portion marked in pink or red, which 
is marked Simon McDonald? 

Yes, they were there. 

In 1941 did you go back there. 

esmsit 

Did you find shdes there in 1941? 

Yes siz. 

Blocking the stream? A. Yes sir. 

. About the same as when you were there 
before ? A. Practically the same. 


SOPrOPOP 


Q. In regard to the lateral ditches, especially 
the ones running south from that main lateral, can 
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you say what the condition of those were at that 
time? 

A. They were a good deal the same as they 
were when I was there before. Some of them were 
standing up better and some had slides in them. 

Q. As this water drains down to the booster pump, 
what is there to catch it where the pump is? 

A. There is a sump there. 

Q. <A sump to gather the water? A. Yes. 

Q. How far does that pump lift it, approx- 
imately to get [168] to the ditch that runs to the 
river? A. I imagine nine or ten feet. 

Q. Mr. Littlefield, in the operation of a drag- 
line what is the fact as to whether or not it is 
commonly found in this drainage district that there 
are sections that slough off and fill the ditches? 

A. Yes sir. 

Q. What is the proper method of stopping that? 

A. They clean them out with the dragline and 
some of them slough back again but they have used 
sheet piling to keep that sloughed off part from 
coming in. 

Q. Tell the Court what sheet piling is and how 
you put it in? 

A. Well, they use plank and drive them into 
the ground deep enough to hold the bottom and put 
timber or walling across. 

Q. Is that the timber that runs along length- 
wise ? A. Yes six. 

Q. And then they are held apart? 
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A.  Vesrsi, 

@. If they do that do they have any trouble 
after that? 

A. They have to keep them cleaned out with 
a clam. 

Q. Did you find any of this class of work done 
on any of the other people's land there? 

A. Yes sir. 

Q. Where did you find it? [169] 

A. Near the outlet and also at My. Bauman’s. 

Q. How much of it is on Mr. Bauman’s land? 

A. <A couple of hundred feet. 

Q. How much of that is down by the outlet? 

A. Seven or eight hundred feet. 

Q. In your opinion how many feet of that sheet 
piling would it take where the slides are in the 
main channel so that the water would drain through 
it freely? A. Three or four hundred feet. 

Q. In regard to the ditches what is the fact as 
to whether or not in this drainage district in the 
Kootenia bottoms is it customarily necessary to 
clean out these ditches so that the water will run 
through them freely? 

A. Some do and some don't. 

Q. What happens to the ones that don’t, or are 
not cleaned. 

A. Some of them have better drainage than 
others. Most of them are cleaned every year or 
two years. 
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Q. This ditch that you referred to is how long 
approximately. A. The main lateral. 

Q. Yes. A. Five or six miles, 

Q. And is the fall heavy or slight? 

A. I don't think there is any place where the 
water runs rapidly. 

Q. In water of that type what is the fact as to 
it filling up with vegetation, growmg in the ditches? 

[170] 

A. Yes sir, I think it does. 

Q. This material that gets into the ditch, where 
does it come from, generally ? 

A. Some sloughs from the bank, some washes in 
and some grows in the ditch. 

Q. These slides, did vou do anything to get 
away from these slides? 

A. We cleaned them out and one, we cut around. 

Q. You cut away from it? 

A. Yes sir, we dug on the north side of the 
slide. We made a new ditch. 

Q. What is the fact whether or not the ditch 
stood up and the water drained through? 

A. It was the last time I looked at it. 

Q. With regard to the ground does it dry out 
readily if it is exposed to the summer sun with the 
water off? A. Some of it. 

Q. With regard to the land with water on it, 
does it ever get solid as long as it is wet, or has 
water on it? A. No sir, it doesn’t. 
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@. What would you say ag to whether or not 
it would be feasible and practical to either put sheet 
piling after it is cleaned out, to take care of those 
sloughing off places? 

A. Yes sir, I would say it is feasible. It has 
worked other places and it could work there. 

Q. You were familiar with that land in 1938 
and 19389 [171] A. Yes sir, 

@. What is the progress made on that land, 
as to how it was back in 1938 and 1939, for the 
purpose of being cropped? 

A. <A lot more of it farmed, quite a lot more 
plowed and farmed. 

Q. Did you walk across it in 1938 and 1939? 

A. Yes sir. 

Q. What was the condition of it where you 
walked over it? A. What way do you mean. 

Q. Did you have any experience in walking 
across it relative to sinking down or anything of 
that kind, to show the difference in it then and 
now. A. Yes sir, I did. 

Q. ‘Tell the Court what was the condition. 

A. There are parts now that you ean walk on, 
parts that you can walk on now that was all cat- 
tails and swamps. 

Q. What was the condition of the land where 
these cat-tails were as to being soft? 

A. It was soft where the cat-tails were. 
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Q. Now, what is the fact as to whether a person 
with ordinary shoes on can walk across that land 
now ? A. Not all of it. 

Q. How much of it would you say? 

peeexbout half of it, [172] 

Q. Did you notice whether there was any crop 
grown on the portion cultivated this present year? 

me Yes sir. 


Q. What was that crop? A. Mostly oats. 
Q. What could you say as to the character of 
the erop? A. What do you mean. 


Q. Whether it was hight or heavy or otherwise? 

Judge Hunt: Objected to as there is no showing 
here that this engineer is qualified to testify as to 
crops. 

The Court: Sustained. 


Q. Have you seen crops in that valley this year 


and for years past? © Wes cif! 

Q. Can you tell the difference between a light 
crop and a heavy crop? A. Yes sir. 

Q. In that district? A. Yes sit. 


Q. What was this erop a hght or heavy one? 

Judge Hunt: We object again for the same 
reason as stated. 

The Court: Sustained. 

Q. What was the condition of its height, was 
it heavy or not? [173] 

A. I saw it in the shock. 

Q. How close were they together. 

A. I would say fairly thick. 
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Q. About this time,—strike that—Who were you 
working for when you were there in 1940, was it 
Mr. Woldson? A. Yes sir. 

Q. He hired you and paid you for your work 
there ? 

A. J think I worked for the District in 1940 too. 

Q. You worked for the District? 

A. I think so, but I am not sure about that. 

Q. How long did you work for the District? 

A. I don’t remember exactly, I believe m 1940 
I cleaned out the main ditch from the Spokane 
International railroad to the corner where it goes 
North. 

Judge Hunt: Was that for the district? 

A. For the district. 

Q. Did you open up any laterals for the District 


at that time? A. No sir. 
Q. You were acting as operator of the dragline 
in working for Mr. Woldson? A. Yes sir. 


Q. With regard to the laterals outside of the 
main lateral what did you do m regard to those? 
A. Cleaned all of them,—practically all of them. 
[174] 
Q. Have you been working on the dragline this 
fall? A. Yeg sir. 
Mr. Whitla: That is all. 


Cross Examination 
By Judge Hunt. 
Q. Mr. Littlefield, from what source does this 
water come from that is in Mirror Lake? 
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A. From the whole upper end of the District. 

Q. From what natural source does it come? 

A. Springs. 

Q. Isn’t it a fact also Mi. Littlefield, that the 
water from Mud Lake goes to Mirror Lake? 

Bee 6S) SIT. 

Q. Cireulates through the main ditches and then 
travels on down ? a, SORES sit. 

Q. You cleaned out all the slides in 1941? 

A. Yes sir. 

Q. Did vou clean out the shdes in 1939? 

im Yes; [ think I did; 

Q. In 1938? 
A. I wasn’t in there both years, I was there one 
year and I don’t remember which it was. 

Q. These slides were new slides each year? 

A. Some old slides. 

Q. In the same location but new dirt. [175] 

A. Yes sir. 

Q. Each vear the slides were in the same spot. 

A. Yes sir. 

Q. Caused by springs. A. Yes sit. 

Q. Is there any practical way to block up those 
springs so that they won’t slide? 

A. Not that I know of. 

Q. You never heard of any? A. No six: 

Q. State whether there is considerable drainage 
through those springs from other land adjacent to 
the district. A. I wouldn’t know. 
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Q. Well, are there any other creeks to carry off 


that water? A. No sir. 
Q. Is it necessary that this sump you spoke of 
be as deep as it is? A. I think 10 i¢: 


Q. The pump has to pump that water up nine or 
ten feet and give it a kick into the ditch? 

A. Over a dam and into a ditch. 

Q. How mich lower is this Mirror Lake Dis- 
trict that at the edge of the dike? 

A. I wouldn't know. 


Q. It is much lower. A. It is lower. [176] 
Q. Are the river banks at a greater elevation 
than the Mirror Lake Area? A. Yes sir. 


Q. This main ditch through Sol Bauman’s,— 
that igs the main ditch? 

A. I think they eall it the main ditch. 

Q. That is owned by the District? 

A. Yes sim 

Q. It is not Bauman’s ditch? 

A. No TI don’t think it is. 

Q. This year at one particularly bad shde area 
you took the dragline and went around it to avoid 
this spot where it has been sloughing in each year. 

A, We went around the edge of it. 

Q. It was more practical to make a new ditch 
than clean out the old one? 

A. In that case it was. 

Q. Was that your opinion? A. Yes sir. 

Q. Do those ditches become soft after being 
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worked on year after year and do they have a 
tendency to slough off? 

A. In places the heavy machines make them 
slough off. 

Q. It is preferable in places to dig new ditches 
rather than dig out the old ones? 

A. Yes, I think it would be. [177] 

Q. I will ask vou if the sheet piling in those 
spring areas, if it would not be impossible to hold 
it in there? A. I never heard of it Jumping up. 

Q. Never heard of it being pushed out. 

A. I guess it could get weight in there to puch 
it out. 

Q. State whether in drainage district number 1, 
there have been dry years and wet years since 1938, 
—that is, since 1938 have they been drier or wetter 


than usual? A. I think this year is wetter. 
Q. Yes, this is a wet year. A. Yes. 
Q. Last year, what about that? 
A. It was considered a dry year. 
Q. And 1939, how about 1939? 
A. I think it was considered a dry year also. 
Q. In your opinion progress hag been made in 


reclaiming that land? A. Yes sir. 

Q. Since 1938 it has been getting better from 
a reclamation point of view? 
. A. They farm more of it as thev go along. 

Q. They farm more than they used to in previous 
years. A. ‘Thearis right: 
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@. They are catching up on it and overcoming 
the wet area? A. Yes sir. [178] 

Q. More land being put in cultivation? 

Le eV esecit. . 

Q. Is there any possible way to avoid these 
slides year by vear, in those ditches? 

A. As I said, the only way is to shut them off 
by cribbing. 

Q. To crib the entire ditch? 

A. Well, some of the slides will quit sliding if 
they are not too big. 

Q. If you erib the entire ditch they would not 
slide. A. No, I don’t think it would. 

Q. Most of those slides are caused by springs? 

A. Yes siz, in the smaller ditches. 

Judge Hunt: I believe that is all. 


Redirect Examination 
By Mr. Whitla. 

Q. You say slides in the smaller ditches are 
caused by springs? A. Yes sir. 

Q. In the main ditch is that caused by sogev 
ground? A. Soggy ground and springs. 

@. What time of the year is the best time to 
clean those ditches? In the Summer when it is warm 
and dry or in the fall when it is wet and cold? 

A. I think in July it is easier to get around. 

Q. And what about the banks whether they stand 
up better in July and August or im the fall and 
winter. [179] 
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A. JI think the sun kind of bakes the mud and 
holds it better. 

Q. Then you think it is better to do it in July 
or Angust or in the Summer rather than the winter 
when it 1s cold and wet. A. Yes sir. 

Q. You said something about heavy machines 
causing the ditches to slough where they had 


sloughed before. A. Yes. 
Q. What is the reason for that? 
A, Wibration. 
Q. Do you use any mats. 
A. Yes sir, under the machine. 
Q. What do you use. 


A. Wind of pontoons threaded on a cable, made 
out of logs. 

Q. This area next to the Great Northern rail- 
road, what is the fact as to whether there is a ditch 
to catch the water before it gets to the main ditch? 

A. Down there. 

Q. Yes in that vicinity. 

A. Yeg sir, there is. 

Q. Where does that empty into the main ditch 
from the booster pump? 

A. About a mile from the booster pump. 

Q. What does that do if it is kept open relative 
to the water draining down from the hill? 

A. It would be pretty wet if that ditch wasn’t 
there. [180] 

Q. Is that what it is for? 
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dy. gests 

Q. Does that ditch extend under the great 
Northern track to catch that water? 

A. Off the hills, you mean. 

QQ. Ves A. Yes sir. 

Mr. Whitla: That’s all. 

Judge Hunt: No further questions. 


JAMES 8. MORKELBERG, 


Being called as a witness on behalf of the plaintiff, 
after being first duly sworn, testifies as follows: 


Direct Exammation 
By Mr. Whitla. 

Q. Give the Reporter your name? 

A. James 8. Morkelberg. 

Q. Where do you reside? A. Moravia. 

Q. How far from the land of Mr. Woldson’s 
referred to as being the Mirror Lake Land in drain- 
age district number one, do you live? 

A. Just a highway between my land and his. 

Q. What have you done relative to working for 
My. Woldson on this land. [181] 

A. I have worked there for three years. 

Q. What work have you been doing. 

A. Putting in hand ditches. 

Q. Something has been said about dragline 
ditches upon this land and between these dragline 
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ditches has Mr. Woldson put in some other system? 

A. Yes sir, by digging these hand ditches. 

Q. Have you observed the condition of this dis- 
trict during the past three years? A. Yes sir. 

Q. In vregard to this main lateral are you familiar 
with that where it comes along the south end of 
Simon MeDonald’s land? A. Yes sir. 

Q. What have you observed in that vicinity? 

A. I have observed two bad shdes. 

Q. How long have they been there? 

A. They have been cleaned out several times. 

Q. In regard to the depth of the water between 
them,—strike that,—in regard to the depth of the 
water above and below the shdes, how mich does 
it back the water up in the ditch? 

A. You mean as the ditch goes down. 

Q. Yes, that is, how much higher is the water 
above the shdes than below the shdes? 

A. Eighteen inches or more. [182] 

Q. What does that do to Mr. Woldson’s land? 

A. It makes it wet. 

Q. The water,—does it stand close to the top? 

A. Raises up. 

Q. What effect does it have on the laterals. 

A. It makes the water back up im the laterals 
and the main ditch. 

Q. About how many of these hand ditches has 
Mr. Woldson caused to be bilt or dug there? 

A. A good many. 
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Q. With regard to the lateral ditches these 
dragline ditches, the one which extends from Mr. 
Woldson’s place, excepting when Mr. Woldson 
cleaned these, have they been cleaned out in 1940? 

A. Yes siz, in 1940. 

Q. By whom? 

A. I think Mr. Littlefield worked there in 1940. 

Q. When these obstructions are taken out what 
becomes of the water in the main ditch or the water 
back in the lateral ditches on Mr. Woldson’s land? 

A. When they are cleaned out. 

Q. Yes. A. It lowers the water. 

Q. What effect does that have on the land 
whether one can go on it to cultivate? 

A. It makes it drier in a very short time. [183] 

Q. In the last couple of years what have you 
noticed as to whether it is remaining as wet as it 
was before, or drier? 

A. There is a big change in it in the last two 
years. 

Q. In what way? 

A. Some ditches dug last fall are completely dry, 
and lots of land drier. 

Q. How deep are those dragline ditches? 

A. They vary. Some places they sloughed in 
much worse than others. 

Q. Now, with regard to the sloughing in, is there 
anything growing in these ditches where they have 
sloughed off? 
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A. Cat-tails, beggar ticks, and spanish needles. 

Q. What effect does that have on the water in 
the ditches. A. It holds the water back. 

Q. What is the fact as to whether or not there 
is always more or less silt getting in the ditches? 

A. It all goes to fill in the ditches. 

Q. And if there are any obstructions in the 
ditches what does that do in reference to silt col- 
Jectng in the ditches? 

A. More eollects in the ditches. 

Q. In the last year what has been done on that 
land relative to cultivating it? 


A. He hag had quite a bit in crops. [184] 

Q. How much? A. Fifty per cent or better. 

Q. That much in crop this year? 

me Yes sit 

Q. What is the character of this soil when it 
is drained ? A. What do you mean. 


Q. What is the character of the soil, whether 
it produces heavy or otherwise. 

A. It produces a good crop. 

Q. You are farming in that vicinity? 

A. No sir, I am not. 

Q. Prior to 1939 and 1940 any of this land in 
cultivation or even plowed? 

A. Might have been able to plow it but couldn’t 
get on it to plow it. 

Q. What is the condition of it this year, as to 
walking on it? 

A. Lot of places the ground is cracked open. 
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Q. What does the draining of the water in the 
summer do relative its cracking. 

A. The water runs in these cracks into the 
laterals and it dries the land. 

Q. If the water is held back will it crack open? 

A. No sir, and it doesn’t crack where these slides 
are, it won’t crack. [185] 

Q. Is there another lateral ditch that runs 
around the foot of the hill, about the edge of the 
land? 

A. That is what they call the rim ditch. 

Q. What water does it collect? 

A. It collects water from the mountains there. 

Q. What has been that rim ditch’s condition up 
until these last two years, as to being cleaned out? 

A. It has been filled up with slides. 

Q. Has it been cleaned out recently? 

A. Last spring I think. 

Q. What effect does that have on the water 
coming on the lower section of the land? 

A. It helps a whole lot to cut off the water from 
the ditch below that. 

Q. Do you know anything about a part of the 
district being fixed up by plank used for cribbing? 

A. Ihave seen a lot of it but didn’t see anything 
down whee I am at. I haven’t done any. 

Q. You are not familiar with any in this area? 

A. No sir. 

Q. Have you had any talk with Mr. Bauman 
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about the effect that it would have on his land if 
the water was taken off Mr. Woldson’s land? 
Judge Hunt: We have no objection to his 
answering that yes or no. 
The Court: He may answer this question [186] 
yes or no. 
Q. Did vou have any conversation with Bauman 
in regard to that matter? A. Yes sir. 
State when and where it was. 
It was close to these two bad shdes? 
What vear was that. 
1941, this year. 
Was there anybody else who took part in 
the conversation besides you and Mr. Bauman? 
me No sir. 
Q. What did Mr. Bauman say? 
A. He said that by lowering this main ditch 
it would make it too dry in his part of the country. 
Q. Did he say what the effect would be on any 
other part of the District by taking in other water? 
Judge Hunt: Objected to as leading. 
The Court: Sustained. 
Q. Did he make any statement as to what effect 
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it would have by taking in water at other parts 
of the District? 

Judge Hunt: We make the same objection. 

The Court: Sustained. 

Q. Did you have any conversation with reference 
to the effect of water taken out of any other part 
of the District? [187] 
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Judge Hunt: We object to this on the same 
grounds. Counsel insists on asking this question. 
The Court: Sustamed. 
Mr. Whitla: You may examine, that’s all. 


Cross Examination 
By Judge Hunt. 

Q. From what source did the water come to the 
land in the old Mirror Lake area? 

A. From springs. 

Q. Do these springs come out over a large area 
in the south end of the District? 

A. Here and there, mostly along the edge. 

@. You say the rim ditch was cleaned out this 
last spring? A, Yes sur. 

Q. That was cleaned out by employees of the 
drainage district, district officials, not by employees 
of any individual, or by any mdividual, but they 
were employees of the District? 

A. I don’t know. 

@. On direct examination you stated that the 
rim diteh was cleaned out last spring. Do you know 
who cleaned it out? 

A. I think it was last spring. 

Q. State whether or not the rim ditch was 
cleaned out by employees of the District,—the drain- 
age district? 

Mr. Whitla: If you know. [188] 

A. I don’t know who they were employed by, 
the District or Mr. Woldson. 
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Q. You didn't clean it out? 7 NG Ge 

Q. How many other men were employed by Mr. 
Woldson last spring ? 

A. No one but myself and the dragline crew. 

Q. Did the dragline erew clean out this rim 
ditch. A. Up ag far as the bridge. 

Q. The men that Mr. Woldson hired, did they 
clean out that ditch? A. Yes sir. 

Q. You are sure of that? 

A. It was cleaned up to that bridge. 

Q. On the south of that land. 

A. Yes, from the trestle to the bridge. 

Q. Who cleaned it out? 

A. I think it was Ted Lazier. 

Q. Who was he employed by? 

A. IL. don't know whether it was the District 
or Mr. Woldson. 

Q. You said you were the only one employed 
by My. Woldson ? A. Yes sir. 

Q. And you did not do it? A, “No sir, 

Q. How far apart were these laterals on the 
property of [189] Mr. Woldson? 

eo Phat I built. 

Q. Yes. 

A. I would say a hundred and fifty feet. 

Q@. Tell me, was 1939 a dry or a wet year in 
that section of the country ? 

A. That was a dry year. 

Q. How about 19402 
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A. That was a dry year too. 

Q. You think that progress is being made year 
by year and gradually the situation is getting better 
in the Mirror Lake area. A. Yes sir. 

Judge Hunt: That is all. 

Mr. Whitla: That's all 


ROBERT R. NELSON, 


Being called as a witness on behalf of the Plaintiff, 
after being first duly sworn, testified as follows: 


Direct Examination 
By Myr. Whitla. 

Q. Your Name is Robert Nelson. 

A. Robert R. Nelson. 

Q. You hve in drainage district number 1 of 
Boundary County. 

A. Ihave a farm there. [190] 

Q. How long have you been farming there? 

A. Smee the spring of 1939. 

Q. Where did you farm previous to that time. 

A. Harthne, Washington. 

Q. In 1989 when you went on this land, did you 
have occasion to go over this land of Mr. Wold- 
son's south of this main lateral? 

A. This land in controversy. 

Q. Yes. A. In the fall of 1939. 

Q. What condition did vou find this land in at 
that time. A. Tules and water. 
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Q. What about the character of the ground,—the 
mud and water, what did you find? 

A. I came from the south across the track and 
left my car down by the bridge and walked up. 

Q. Did you get into the mud and water? 

A. I started up there and got in these tules and 
fell into a hole up to my hips. 

Q. What was the general character of the land? 

A. There was water on top of the ground. 

Q. Have vou looked over that section. 

A. TI have the north end of that. 

Q. What is its condition as to whether there 
is water or not? 

A. There is some crop on that north end. 

Q. With regard to all of this land, what could 
you say as [191] to whether it is drier or wetter 
than you saw it in 1939? A. Drier. 

Q. Has there been any work done on this land? 
Toward draining it. 

Yes, and also fixing it for cropping. 

Yes sir, some hand ditches made. 

Has it been farmed? A. Yes sir. 
How much has been farmed ? 

I would not know exactly. 

Just vour best estimate. 

I never paid any attention to say how mueh. 
Well, can you give about the proportion that 
was plowed or cropped im the last year? 

This last year. 

Yes, how much is in cultivation? 
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I don’t know. 

How long have you been farming? 

I was raised on a ranch. 

How old are you? A. Forty-one. 

. With regard to the crop that grew on that 
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land, did you see the crop? 


A. On the north end. 
Q. What was growing there? A. Oats. 
[192] 


Q. State to the Court what, in your opiion, 
that would go to the acre when harvested? 

A. Around a ton or a ton and a half. 

Q. And that would be what when reduced to 
bushels. 

Judge Hunt: Objected to as it is just a matter 
of calculation. 

The Court: He may answer. 

A. Avound ninety bushels. 

Q. Ninety bushels to the acre? 

A. Yes sir, but we generally talk of oats by the 
ton. 

Q. Did you notice the diteh along this land 
whether there was any obstructions in the ditch 
when you saw it at varions times? 

A. I never noticed the ditches in the fall of 
1939, any more than they were cleaning it with 
the draghne at that time, close to the junction. 

Q. Do you know who was running the dragline. 

A. I think Mr, Faimmui. 
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Q. Do you notice how much work they did and 
what ditches they went on? de No sit, 

@. In regard to the main diteh, have you noticed 
any obstructions in it? 

Judge Hunt: May we have the time fixed in this 
question, [193] 

Q. When was it? 

A. At various times this summer. 

Q. Did you see obstructions there this summer ? 

A. livery time I was there there was a slide 
in the main dite¢h. 

Q. Where abouts in the main ditch did you see 
those obstructions, was it close to the corner where 
it turns north? 

A. Yes, from the corner where it comes from 
Baumans. 

Q. How may slides did you notice? 

A. Three or four. 

Q. Did the slides cause the water to back up? 

my 6Y es Silt 

Q. How much did it cause the water to back up. 

A. Well, on the corner where it goes north, 
about two feet of standing water. 

Q. Did you notice as to whether there was work 
im the rim ditch or were you familiar with that? 

Ae Nowe 

Q. Did you notice whether Mr. Woldson had 
been doing any work in making hand ditches? 

A. Yes sit. 
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Q. Tell us when you noticed this work? 

A. I noticed that man, from the fall of 1939 on, 
that was digging those hand ditches. 

Q. Do you know who he was? 

A. I know now who he is. [194] 

Q. Have you had any conversation with Mr. 
Bauman to the effect that the draining of this water 
would have on his land? 

A. Just talking this Summer and he said it would 
effect this higher land. 

Judge Hunt: May we have the time and the 
place fixed. 

The Court: Yes, fix the time and place Mr. 
Whitla: 

Q. Fix the date and who was present. 
A. I cannot establish the date. 

Q. About when was it? 

A. The last of May or the first of June. 

Q. Where was it? 

A. As well as I remember it was in his yard. 
Mr, Whitla: That is all. 


Cross Examination 

By Judge Hunt. 

Q. Ave you sure it was in his yard? 

A. As sure as I am telling you, I said as well 
as I remember. 

Q. You were talking about draining Mirror 
Lake. A. Not draining Mirror Lake. 

Q@. What did you talk about? 
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A. Cutting hay. 

Q. In 1939 when you went to cross this Mirror 
Lake area, you [195] went all around it did you? 

me No ‘sir. 

Q. You said you were going across the area and 
you fell in a water hole. 

A. Yes I stepped in a hole. 

Q. ‘That section comprises two or three hundred 
acres ? A. I don't know. 

Q. You can estimate it. 

A. In that end of the District about three hun- 
dred, yes. 

@. Did you fall into a spring? 

A. I don’t know what kind of a hole it was. 

Q. It was water. 

A. Yes, it was water. 

Q. This rim ditch where the tules are, state 
whether or not there are springs around that. 

A. I don’t know. 

@. Ave there any springs around there? 

A. I don’t know. 

Q. You are farming land belonging to My. 
Woldson ? A. Yes sir. 

Q. Are you leasing or farming for him? 

A. I have a lease with hin. 

Q. As a matter of fact the District, through its 
employees, has cleaned out the main ditches every 
year since you have been there? 

A. ‘They cleaned the ditch the first year we were 
there? [196] 
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1939. A. Yes. 

In 1940 did they clean the ditches? 

Yes, I think they cleaned them last year. 
Did they clean them last spring? 

I am not sure. 

You stated that this summer you discovered 
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cates obstructing the ditch? A. Yes sir. 

Q. I will ask you if that particular ditch was 
not cleaned out within the past month? 

A. I think it was. 

Q. And now it is jammed again? 

AA. Yes sir, the water is backed up. 

Q. And to your knowledge this same ditch was 
cleaned out within the past month? Ae Yessir. 

Judge Hunt: That’s all. 

Myr. Whitla: That’s all. 
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ED. FARNUM, 
Being called as a witness on behalf of the plaintiff, 
after being first duly sworn, testifies as follows: 


Direct Examination 
By Mi. Whitla. [197] 
Will you state your name? 
Ed Farnum. 
Where do you reside? 
Spirit Lake. 
Did you reside in the vicinity of Bonners 
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Heriyaever:. 
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A. Yes, smee 1930 until I went to Spirit Lake 
about a year ago. 

Q. Now what were you domg in the vicinity of 
Bonners Ferry? 

A. Repainng Machines, digging ditches and 
running draghnes. 

Q. Have you worked in any of the drainage 
districts in running the dragline? 

A. Practically all of them. 

Q. Did you run a dragline in District number 1? 

A. Yes sir. 

Q@. What years? A. 1941 and 1939. 

Q. In 1941 who was it that came to you and 
employed vou? 

A. Myr. Woldson,—Martin Woldson. 

Q. Where did he see you? 

A. I believe he came to my station at Spirit 


Did you go up there to work? 

For about three weeks. 

You say you operated a dragline. 

Yes sir. 

Where did you get the draghne? 

I picked up the draghne on the main ditch. 
[198] 
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Who was working with you? 

I had an oiler by the name of Ben Banker. 
Did you know John Davidson? 

Yes sir. 

Did you have any conversation with him as to 
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where you would go to work and what you would do? 

A. No sir. I don’t think so. 

Q. Where did you go to work. Who gave you 
instructions where to go to work? 

A. Mr. Woldson gave me instructions. 

Q. Where did you go? 

A. On the main ditch. 

Q. Where on the main diteh did you start. 

A. Approximately two hundred feet west of the 
junction of the railroad track. 

Q. Where did you go with the machine? 

A. We cleaned on around to the railroad track 
and up along the 1im ditch. 

Q. Did you go north on the main diteh? 

A. Nor siz 

Q. Now with regard to 1989 and 1940 when you 
first went up there who hired you then? 

A. Ithink the District hired me then. 

Q. M2. Davidson. A. Yes sir. 

Q. Did he give you instructions where to go to 
work? [199] 

A. Yes, sent me to the Booster pump. 

Q. Was the dragline there. 

A. No, it was in District 2. 

Q. Who got the draghne? 

A. I went after the dragline. 

Q. Did they tell vou where to go to work when 
you started. 

A. Yes sir, to take it to the booster pump and 
start to clean there. 
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Q. Did they tell you what ditches to clean out? 

A. Yes sir. 

Q. Where did they tell you to go? 

A. I took that main ditch to the junction and 
then a half mile toward Baumian’s, and dead-headed 
back and went around to the rim ditch on the lateral, 
and vice-versa. 

Q. What is the fact as to whether there is any 
practical means to clean out a dragline diteh except 
with the dragline. 

®. That is the only practical way. 

Q. What did you find about this dragline lateral ? 

& im 1939 [ could hardly iid it. 

Q. Did it show whether there had been any 
work on the ditches for many years prior to that 
time ? 

Judge Hunt: Objected to as calling for a con- 
clusion. 

The Court: Sustained. [200] 

Q. Could you state whether or not there had 
been work done in these ditches, from your ex- 
perience. 

Judge Hunt: I make the same objection. 

The Court: Overruled. 

A. It had not been for several years. 

Q. What was the character of the growth in 
there. 

A. Cat-tails that had grown up there years be- 
fore were laying there dead. 

Q. Rushes in there. 
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A. Plenty of all kinds of weeds. 

Q. In regard to the rim diteh what did you 
find there? A. It was sloughed in places. 

Q. As to the condition of the rim ditch at that 
time. Would it carry water in a practical manner? 

Mr. Wilson: We object to that as calling for a 
conclusion. 

Mr. Whitla: I had not finished. 

Q. Would it carry water in a practical manner 
when you went there in 1939. 

Mr. Wilson: Objeeted to as ealling for a con- 
clusion and leading. 

The Court: Sustained. 

Q. Tell us what its condition was as to its ability 
to carry water? 

A. It was not fit to carry water. It was sloughed 
in and [201] had weed growth in it. 

Q. These lateral ditches, were they the same? 

A. Yes sir. 

Q. This so called main lateral, what was its 
condition. 

A. It was full of growth from the booster pump 
on up after I got in there where the slides were. 
There were several slides. 

Q. Did you go east of the main lateral? 

A. East. 

Q. East of the main lateral, toward the Great 
Northern trestle ? 

A. Went to the rim ditch. 

Q. What was the condition in that vicinity also? 
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A. Needed cleaning. 

Q. Did you clean out all of those ditches? 

oe Yes sir. 

Q. What time of the year did you go through 
there? 

A. It was pretty late in the fall. I think we 
started the 25th of August. 

Q. In regard to the time you cleaned out these 
ditches, what would you say would be the proper 
time, July or August or later in the Fall? 

A. In the very driest season is the best. I would 
say July or August. 

Q. Why? 

A. The banks will turn out and stay lghter, 
they won’t cave in so quick. [202] 

Q. If the water is drained out at that time what 
effect does it have on the bank? 

A. It stays drier and firm, it doesn’t cave in so 
much. 

Q. If the water is drained out at the time, what 
effect does it have on the bank as to drying out? 

A. It dries out faster. 

Q. What is your opinion as to whether that 
land would drain out so you eould get in? 

Judge Hunt: We object to that, the question 
is ainbiguous, not capable of an answer. 

The Court: Overruled, he may answer if he un- 
derstands the question. 

A. It wasn’t im any condition to farm when I 
went in first, but this last time there was lots more 
of the land farmed. 


292 Martin Woldson vs. 


(‘Testimony of Ed Farnum.) 

Q. In 1989 what would you say as to the water 
standing around on the surface of the land? 

A. We had to wear rubber boots to get to the 
machine. 

Q@. That was in 1939: 

A. Yes, but this last time we used low top shoes 
and I never got in anv water. 

Q@. After 1939, Mr. Woldson hired you again 
in 1941? A. Yes sir. 

Q. Where did you go to work then? 

A. I went to work about two hundred yards 
below that junction where that ditch comes from 
Baumans south and then goes down a ways and 
swings toward the tracks of [203] the Great 
Northern. 

Q. Approximately how much of this land that 
you worked in 1939 was in cultivation when you 
went there in 1941? 

A. Looking at it off the machine, it looked like 
about half of it. 

Q. Did any member of the Board say anything 
to you after you had done this work in 1939, 
whether they would pay you or not? 

A. Myr. Bauman told me plainly after I turned 
a certain corner they would not pay any more of 
the expenses. 

Q. What corner was that. 

A. ‘The bend up by the Great Northern track. 

@. Can vou show us about where that was? 
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A. Where is the trestle. 

Q. Here (indicating). 

A. Well, it was m here (indicating). 

Q. About where the figure two appears I would 
take it, in this area, below the south section line 
of section 4. 

A. Approxinately. 

Q. Did he give you any reason as to why they 
would not pay any more for cleaning out the ditch? 

Mr. Wilson: ‘That is leading. He can give the 
conversation. 

The Court: Sustained. 

A. He figured that the District didn’t want to 
pay any money for daining that land. [204] 

Mr. Wilson: We move to strike that and that 
the witness be instructed to state the conversation. 

The Court: It may be stricken. 

Q. What was said by Mr. Bauman. 

A. That they would not pay any expenses after 
1 went around that corner. 

Q. Now, Mr. Farnum, do you know anything 
about the use of what is referred to as spiling for 
these shdes out? 

A. Yes, I have drove lots, and there are lots 
Meaney district. 

Q. Where? 

A. From the booster pump out to the pipe. 

Q. How much of that is in the District at other 
places ? 
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A. I don’t know, I never was in there to see 
except from the pump out to the pipe and from the 
pipe on out. 

Q. How much would you say? 

A. I clammed it, I think four or five hundred 
feet. in each stretch. 

@. What does that mean ‘‘clammed’’? 

A. You use a clam shell to get down between the 
cribbing. 

Q. State whether these ditches have to be cleaned 
out frequently or otherwise where there isn’t any 
current. 


cs 


A. Where there isn't any current the growth of 
weeds and e¢at-tails grows faster, and the laterals 
bring in much more silt. 

Q. What is the fact, in your opinion, as to 
whether or not you could put in this kind of erib- 
bing or spiling in these [205] places where these 
shdes are, and keep them out? 

A. In my opinion a man could. 

Q. Did you notice how deep the water was above 
these slides compared to the depth below the slides? 

A. In some places it was eighteen inches or two 
feet. 

Mr. Whitla: That is all. You may cross examine. 


Cross Examination 
By Judge Hunt. 
@. Have you ever put any sheet piling in wet 
spots like Mirror Lake? 
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A. I did on the Okangon. 

A. Not on the Kootenai. 

A. I haven't done any, no. 

Q. Could be done, but vou haven’t done any. 

A. No sir. 

Q. Last time you were at the District every- 
thing was O.K. now, when was the last time you 
visited District number one, if you remember? 

A. 1 cannot give the dates but somewhere around 
m July. 

Q. Of 1941. A. Yes sir, July or August. 

Q. I beheve vou stated that it was better to do 
this work in the Summer, I will ask you if you 
have operated a dragline in any districts during the 
wintertime ? A. Yes sir. [206] 

Q. Any ditchng? iNee Vidar Sir, 

Q. Did you find it better or worse to do that 
work at that time of the year. 

A. Well you had the frost to contend with, but 
in the Mirror Lake you don’t have frost in that 
springy ground. 

Q. That is open the year around. The springs 
flow in the winter time? 

A. Yes sir, I haven’t seen it frozen. 

Q@. Every drainage district has to have its 
ditches cleaned every year, doesn’t it? 

A. Yes sir. 

Q. I will ask you if it is not a faet that all of 
the time you were im Bonners Ferry that Drainage 
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District number one, had its ditches cleaned every 
year, at least once? 

A. I would not swear to that. 

Q. Have vou seen them cleaned out even oftener. 

A. I only worked there in 1939 and 1941. 

Q. And in 1939 you were employed by the Dis- 
Trici A. Meswsir: 

Q. And in 1941 part of the time for the District 
and part of the time for Mr. Woldson? 

A. Entirely for Mr. Woldson. 

Q@. You were not around the District in 1940 
at all. You skipped that year. 

A. I don’t think I did any in 1940. [207] 

Q@. You were there in 19389 but not again until 
1941. A. That's nght. 

Q. When you were there in 1939 the draghine 
you used was rented by District number one? 

A. Rented by District Number One. 

Q. Did District One own a draghne? 

A. Yes, I think so. 

Judge Hunt: That is all. 


Redirect Examination 

by Ma. Whither 

Q. Does the cleaning out of the ditches as you 
mentioned apply to all dragline laterals so that all 
should be cleaned out the same? 

A. If they slough off, of course, they should be 
cleaned out. 

Q. Is it customary to do that every year? 
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A. Some Districts let it go but it should be 
cleaned out every year. 

Me, \Winitla: That’s all. 

Judge Hunt: Yes, that’s all. 

The Court: We will reeess at this time until 
9:30 tomorrow. 


9:30 A. M., November 22, 1941. 
ROBERT R. NELSON, 


Beme recalled, having been heretofore duly sworn, 
testifies as follows: 


Direct Examination [208] 

By Mr. Whitla. 

Q. You are renting land in this drainage dis- 
trict. A. Yes six. 

Q. District number one. A. Yes sir. 

Q. Been farming all your life? A. Yes sir. 

Q. Do you know the reasonable rental value of 
this land involved in this action, provided it is 
drained so that crops can be produced? 

A. Drained the same as the rest I would say on 
a forty-sixty basis. 

Q. I am asking about cash rental. 

A. This year about $15 or $16. 

Q. What was the average cash rental value 
around there? A. Around ten dollars. 

@. An acre. A. Yes sir. 

Mr. Whitla: That’s all. 

Judge Hunt: No questions. 
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Being called as a witness on behalf of the plaintiff, 
after being first duly sworn, testifies as follows: 


Direct Examination 
By Mr. Whitla. [209] 
Your name is Oscar David? 
Yes sir. 
Where do vou reside? 
Bonners Ferry. 
In Drainage district nuinber 1 
Yes sir. 
How long have vou resided there? 
Since 1926. 
In this District since that time. 
Yes sir. 


OPOPOPOPOoPS 


Did you formerly own part of this land in 
controversy in this action ? A. Yes sir. 

Q. Approximately how much? 

A. About fifty acres. 

Q. In regard to that land, when did you pur- 
chase it originally? A. 1927 son 928. 

Q. How long did you own that land ? 

A. It was sold for taxes, J believe that was in 
1932. 

Q. Did you know, or do vou know now, who be- 
came the owner of it then? A. Yes sir. 

Q. And who did purchase it at that time? 

A. Myr. Woldson. 

Q. Do you know whether he has had possession 
of it ever since that time? [210] 

A. I think so. 
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Q. Are you renting that land from him now? 

A. Yes sir. 

Q. Have vou been farming in that district from 
1927 or 1928 up to this time? A. Yes sir. 

Q. Then you know the reasonable rental value 
of that land in controversy, if it was drained so it 
could be farmed, the cash value? 

A. Dramed so it eonld be put in crops? 

Oe” Yes: 

A. Yes, I do. I would say about ten dollars. 

Q. Per acre. A. Yes, per acre. 

Q. While you were the owner did vou do any- 
thing toward fencing that land? 

A. I built a fence along the Inghway. 


Q. Is your fence still there? A. Yes sir. 
Q. What is the fact as to that land being used 
since that time? A. Used by who. 


Q. By the party who owns it? 

A. I have had the land. 

Q. And what did vou do relative to preparing 
it for crop? 

A. I started to build these hand ditches. 

Q. Did you work at that continuously until the 
land was sold for taxes? [211] 

A. JI think the last vear I didn't do anything 
to it. 

Q. In a general way are you familiar with this 
land and with the ditches? A. Yes sir. 

Q. Do you know the ditch referred to as the 
rim ditch? A. Yes sir. 
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Q. Where does that ditch run? 

A. Along the rim of the district. 

Q. Close to the Great Northern Railroad right- 
of-way. 

A. Yes sir, between the right-of-way and the 
District, and then there is some other land between 
the railroad and the drainage district. 

Q. The lateral ditch that drains this mill coun- 
try, ave you familiar with that? A. Yes sir. 

Q. What has been its condition as to being kept 
cleaned out, or whether there are slides in it, or 
have been in it? 

A. It has been in a pretty hard condition. There 
have been some slides in there. 

Q. How many slides in there? 

A. Three or four. 

Q. With regard to the water. What is the con- 
dition of the water above and below these slides? 

A. It backs the water up? 

Q. How much? 

A. I would say two feet or something like that. 

[212] 

Q. Now then, with regard to the other laterals 
referred to as the dragline laterals. Is there any 
ditch or ditches referred to as the draghne laterals ? 

A. Yes sir. 

Q. Up to 1939 what was the condition of those 
as to whether they were cleaned out for some years? 

A. The condition was not very good. 
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Q. Was there any growth in them. 

A. Yes sit. 

Q. What did that growth consist of ? 

A. Cat-tails and weeds. 

Q. Was anything started to be done there rel- 
ative to cleaning these ditches out? A. Yes. 

Q. What was it? 

A. I think they went through with the draghine. 

Q. Later on, in 1940 do you know if Mr. Wold- 
son went through with a dragline again? 

A. Yes sii. 

Q. What effect did that have on the land in this 
district in regarding to making it so you could 
plow it? A. It helped to drain the land. 

Q. And did you plow any of that land after 
that? A. Yes sir. 

Q. How many acres were you able to plow 
after they went through with the dragline in 1940? 

[213] 

A. After 1940, probably seventy-five to eighty 
acres in there. 

Q. Did you produce a crop on that land? 

A. Yes sir. 

Q. What crop did you produce on that land. 

A. Whatever you plant. 

Q. Of course,—what did vou produce. 

A. I had part of it in oats. I had considerable 
more in oats this year. 

Q@. How much did you have in oats this year? 

A. Seventy-five or eighty acres. 
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Q. How much did you get in last year. 

A. About twenty-five aeres. 

Q. With regard to the oats what kind of erop 
did vou have this year? A. Pretty fair oats. 

Q. Do you know how much your oats would go, 
that is, how many bushels per aere. 

A. It would be about eighty bushels or some- 
thing like that. 

Mr. Whitla: That’s all. 


Cross Examination 

By Judge Hunt. 

Q. As a matter of fact Mr. David, vour name 
is Davis? A. Yes sir. 

@. Your oats on there ran pretty heavy to 
cat-tails. A. No. 

Q. There were cat-tails there? [214] 

A. Yes sir in places there was eat-tails. 

Q. And in spots it was wet. A. Yes sir. 

Q. There were spots where there were more 
cat-tails than there were oats? 

A. I don't know abont that. 


Q. You farmed it. A. Yes si. 
Q@. And there were spots that were heavy to 
cat-tails. A. Yes, spots. 


Q. And there were spots that were heavy to 
tules? A. That is the same thing. 

Q. Cat-tails have the brown top, now what about 
that stuff that looks hke bamboo. 

A. We had some of that, not very much. That 
is Where it is too wet to form the tops. 
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Q. Actually the oats run pretty heavy to stock? 

‘A. Some large stocks. 

Q. And not much head. 

A. Yes, it was a good head, it varies some of 
course, but it was a good head. 

Q. When did you say that vou first came to this 
District. AS Tile: 

Q. The district was created in 1920 or 1921. 

A. It was before I came. 

Q. But you know about when it was created. 

[215] 

m Yes sir. 

Q. Axe vou acquainted with the original works 
there when you came. 

A. ‘There was not much works there when I came. 

Q. Around Mirror Lake it included one big 
main lateral. A. In 1926. 

Q. Inthe Mirror Lake section. A. Yes sir. 

Q. This dragline lateral or laterals they were 
not there in 1926? 

A. One that we called the first one, from the 
main ditch to the Mghway. 

Q. Past the Great Northern trestle west of the 
underpass. A. West of the underpass. 

Q. ‘These other dragline laterals were not there? 

A. Yes, I think so. 

Q. Just the one wasn’t it. 

A. One between McDonald’s and Zimmerman’s 
in 1926. 
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Q. Isn’t that a part of the main lateral? 

A. Yes, I suppose it is. I cannot say what the 
definition of that would be. 

Q. Those were running north and south there ? 

A. Yes, these two were there at that time. 

Q. You are not sure of that. 

A. Well, the first one was. 

Q. Yes, that main lateral was there. [216] 

A. Yes. 

Q. Mir. MeDonald built his own lateral after 
the original construction was done? 

A. I don’t know. 

Q. You are renting from Mr. Woldson at this 
time? A. Yes sir. 

Q. And have been for how long? 

A. Since he got the land. 

Q. I think you said that was in 1932 you lost 
it for taxes. A. I think that is the year. 

Q. You referred to a slide in the main lateral, 
isn’t it a fact that these slides appear right after 
the dragline goes by, and right after it is cleaned up? 

A. They will come back, yes sir. 

Q. ‘These slides come and go real fast,—at least 


come, A. Yes, they come often. 
Q. Within a few days after the dragline cleans 
out the ditch. A. Yes sir. 


Q. Isn’t it a fact that during the past three 
years we have had what is known as dry years? 
A. Yes, I would say thev were dry years. 
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Q. That is true of the past two or three years 
previous to this vear. A. Yes sin. 

Q. Would that have something to do with being 
able to [217] plow? 

A. Yes, to some extent, yet as soon as the water 
is on the surface you can’t plow, it doesn’t matter 
how dry the season is. 

Q. Are vou acquainted with the pumping in the 
District the last three years? 

A. Not particuarly. 

Q. Do you know whether pumping is done. 

A. Yes, it is one. 

Q. I will ask vou if more pumping was done 


since 1938 than before that time? A. Yes sir. 

Q. Do they pump in the winter as well as in 
the summer? A. Yes sir. 

Q. When did they start to pumping in the 
winter ? A. About two or three years ago. 

Q. And each winter they have pumped, since 
that time? ee es sir) 

Q. Prior to that time it was not customary to 
pump in the winter time? nh Thatsrrieht: 

Q. It was not the custom. A”. It was not. 


Q. Does that pumping in the winter have any- 
thing to do with the draining of the land ? 

A. Yes sit, it helps it. [218] 

Q. As a matter of fact there are spring areas 
in that Mirror lake section that bubble up winter 
and summer? A. Yes places. 

Q. Can you farm those areas ? 
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A. Yes, the ditch banks would have to be drained 
and the ditch dug out again. 

Q. How ean you drain them. 

A. We have drained a lot of them all right. 

Q. Those big springs how can you drain them? 

A. Just build a ditch in to them. 

Q. Can it be done. A. Yes sir. 

Q. Just by putting a ditch in them? 

A. Yes sir, by putting a ditch m to them and 
then we put a pole or two in and cover them up, 
we have a lot of them. 

Q. Do you want to tell the Court those springs 
can be farmed and cropped ? 

A. The water doesn’t come to the surface, we 
don’t see it after we fix them up. 

Q. Doesn't the water come to the surface in 
those places? 

A. You mean in the natural way. 

Q. Yes—it does come to the surface doesn’t it. 

A. Yes sir. 

Q. You said that you had some land that went 
for taxes? A. Yes sir. [219] 

Q. That is the same land vou say is worth ten 
dollars per acre? 

A. If it was drained for cultivation. 

Q. Was there an effort made to reclaim it 
while you were there? _ AL Yes@sir. 

Q. And that was not suecessful. 

A. We didn’t have enough ditches. 
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Q. Since that time you forfeited your land, and 
since that time isn’t it a fact that the ditches have 


been increased in number ? A. Yes sit. 

Q. Isn't it a fact that new and larger booster 
pumps have been put in? i. Ves ssi. 

Q. Yet they are still unable to reclaim that 
land? A. It is getting better. 

QO. Year by vear. A. Yes sir. 


Q. When you left there you didn’t figure it was 
worth while to pay the taxes on it. 

Myr. Whitla: Objected to as repetition. He has 
said that he let the land go for taxes. 

The Court: Sustamed. 

Judge Hunt: That is all. 

Mr. Whitla: That's all. [220] 


SIMON McDONALD, 


Being called as a witness on the part of the plain- 
tiff, after being first duly sworn, testifies as follows: 


Direct Examination 
By My. Whitla. 
Will you give your name to the Reporter? 
Simon McDonald. 
Where do you reside? 
The last few months at Port Hill, Idaho. 
That is in Boundary County? 
Yes sir. 


rPOoroOPS 
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Q. Have you ever farmed any land in drainage 
district number one, in Boundary County? 

A. Yes sir. 

Q. Referring to the land designated as Simon 
McDonald in red or pink pencil. 

A. Yes sir, I used to own it but I still farm it. 

Q. Ave you familiar with the charter of the 
land in that district ? A. Yes, I think go. 

Q. With regard to this land, are you renting 
land there now? 

A. Yes, that land you just pointed to. 

Q. How long have you rented that? 

A. For the last three vears, 1939, 1940 and 1941. 

Q. Do you know the reasonable rental value of 
this bottom [221] land such as the land in contro- 
versy, if it is drained and made suitable for culti- 
vation so that erops can be produced ? 

A. If it drained, like the land I farmed it ought 
to average $10.00 an acre, this vear a little better 
but the last three vears the average to Ma. Woldson 
was a little more than that providing he sold at 
the marked prices. 

Mr. Whitla: That is all. 

Juudge Hunt: No questions at this time, but I 
would hke to have this witness available to be called 
as a witness for the defendants. 
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MARTIN WOLDSON 

Being called as a witness on the part of the plain- 
tiff, after being first duly sworn, testifies as 
follows: 

Direct Exannnation 
By My. Whitla. 

Q. Your name is Martin Woldson. 

A. Yes sir. 

Q. You are the plaintiff in this action. 

Bee Yes Si’, 

Q. What has been your life’s occupation. What 
have you been engaged in? 

A. I have been following construction work. 

Q. How old were you when you started in con- 
struction work? [222] 

A. Between fifteen and sixteen. 

Q. You followed that up until the time you quit 
active work? A. Yes sir, 

Q. Where do you reside now ? A. Spokane. 

Q@. In regard to this construction work you 
speak of, was it such as building railroad grades 
and that type of construction ? 

A. Yes, the same thing. 

Ome just tell the Comt what it was, what kind 
of construction. 

A. Building grades, and building embankments 
to hold water out, and after that it was to dig ditches 
on this work ditches to drain the low land. 

Q. Was that in this District ? 

A. Yes sir. 
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Q. Did your firm do the original work of putting 
up the embankment in this District? 

A. Yes sir. 

Q. That was the Firm of Woldson and Diger- 
strom ? A. Yes sir. 

Q. Has that work ever given away so that the 
river over-flowed in this District? 

A. No sir, it stands as good as ever. 

@. When was it done? 

A. I think we finished it in 1921 or 22. 

@. Have you been familiar with the land in this 
District [223] since that time? 

A. Ihave been looking into it from time to time. 

Q. Did you acquire land in the distriet,—I will 
put it this way,—did you aequire the land in con- 
troversy in this case in 1932? 

A. There was some land sold for taxes that I 
had to take up, yes. 

Q. Did you buy it for taxes? 

A. Yes sir, at that time. 

Mr. Whitla: Now I ask to have this marked as 
exhibit 18. 

Judge Hunt: We have no objection. 

The Court: I don't think it has been offered yet. 

Q. Ma. Woldson, handing vou these four deeds 
marked as exhibit 18 I will ask vou if those are 
the deeds you secured to this land on June 16, 1932? 

A Yes sit 

Mir. Whitla: We offer exhibit 18 in evidence. 

The Court: They may be admitted. 
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Mr. Whitla: I will ask to have all of these 
marked as exhibit 19, to save time T will have them 
all marked as one exhibit. 

Q. Mr. Woldson, handing you these instruments, 
exhibit 19, being tax receipts for 1933, 34, 35, 36, 
37, 38, and 39 [224] T will ask you if you paid those 
taxes, on this land in controversy. 

A. Yes sir, I have paid all the taxes that the 
County Treasurer asked for. All the bills that 
were presented I paid them all. 

My. Whitla: I offer these in evidence. 

Judge Hunt: No objection. 

The Court: Admitted. 

Q. Mr. Woldson, I notice on the tax receipts for 
1935, I think it is from there on down to 1939,— 
from 1936 to 1939 that the drainage district taxes 
marked delinquent. Was there any reason why this 
drainage district tax was not paid during those 
vears. 

A. I attended a meeting with the Commissioners. 
In that meeting they agreed to eliminate all taxes 
until the land was drained or taken away from 
the District. From that time I didn’t pay the drain- 
age taxes. 

Q. In 1939 to save the land from going to deed 
did you pay them? 

A. Yes sir, I throwed it all up at that time. 

Q. About 1939 did you take up with the Commis- 
sioners the question of cancelling the taxes as they 
agreed to do? 
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Judge Hunt: Can you be more specific about 
that Mr. Whitla. 

Mr. Whitla: I am only talking about drain- 
age [225] district taxes. 

Q. Did you take it up with the Drainage Dis- 
trict Commissioners as to cancelling the taxes? 

A. I took it up time after time with them and 
they never did anything about it. 

Q. About 1939 what did you do relative to in- 
sisting on the Commissioners proceeding to drain 
that land? 

A. Well, I was talking with them from time 
to time every vear trying to get them to do some- 
thing to drain the land and they would do some from 
time to time but a very little, and in 1939 I believe 
they did more that year than they ever did at one 
time before. 

Q. Take the vear 1935, did they do any work at 
all in draining that land at that time? 

Judge Hunt: Now I feel that we must object 
this 1s not binding upon these defendants when they 
took office only in 1939 and 1940. These are acts that 
the two defendants here had no authority to mter- 
fere with nor did they have anything to do with 
them in any way. 

The Court: 1 think I suggested that they were 
not to be held for any act of the commissioners: 
who held the office prior to their coming in. 

Mr. Whitla: This is only to show the condition 
up to 1939. 
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The Court: To show the condition when 
they [226] came in office, that is as far as it goes. 

Q. In 1936 and 1937 did they do any work on 
the ditches? A. Not as I remember. 

Q. Something was said about Mr. Richmond, 
with a dragline doing some work in 1938, what work 
did they do in 1938 ? 

A. I vemember that he was running a dragline, 
he started at the booster pump and went toward 
the Great Northern trestle. I don’t know whether 
it was im 1938 or not, I don’t remember the year 
but he was on the dragline. 

Where did he quit that work? 

At the junction where it turned northeast. 
Did he go any further? 

Not as I remember. 


OPFOPS 


Was what is referred to as the Dragline lat- 
eral cleaned out that year? 

A. Nothing done that year. 

Q. The main ditch, what was its condition at that 
time relative to whether there was anything in it,— 
any growth in it. 

A. If that is the year Mr. Richmond cleaned it. 
He cleaned it up that year. 

Q. What was its condition before he went 
through it. 

Judge Hunt: To which we object for the same 
reason. None of this would be binding on these 
two defendants. 
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The Court: And I am allowing it in for the [227] 
same reason with the limitation, not that these 
defendants are bound by anything which was done 
prior to that time. 

A. Well, the tules grow pretty fast in that coun- 
try and it doesn't take long to fill up the ditches. 

Q. Were they in that condition that year. 

A. I presume they were. 

Q. That is, grown up in tules? 

A. Yes, I presume they were. 

Q. With regard to what you refer to as the drag- 
line lateral that extended south, what was their con- 
dition as to being open? 

A. They were not open in 1927. 

Q. You mean 37. 

A. Yes, 1937 and 3c: 

Q. What was the condition previous to that time ? 

A. They had been through the previous year. I 
reniember one year they were drowned out in Mirror 
Lake. The dragline had about two feet of water 
in it. 

Q. Did Mr. Richmond have difficulty there in 
or near the main lateral. 

A. I remember he got off the mats and it went 
down in the mud. 

Q. Was that in this section, or close to the boos- 
ter pump. 

A. Close to the Booster pump on the north side 
of the diteh. 
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_ Q. In 1939 was there further work done in that 
section by a man named [farnum ? 

A. Yes sit, he started at the booster pump and 
went up to [228] to the junction and four or five 
hundred feet toward Mr. Banman’s land. 

Q. In regard to the dragline lateral did he clean 
that out? 

A. Yes, he crossed the main ditch and went south 
to the main lateral that goes to the Great Northern 
Trestle, then followed up the rim ditch and opened 
up the rim ditch all through. 

What was the condition of the rim ditch? 

It was filled np here and there all over. 

Did Mr. Farnum clean that out? 

Yes sit. 

What effect does allowing this water to stand 
in the ditches have on the banks of the ditches. 
Whether they stand up better or not so good. 


OFOreo 


A. No they don’t. They have a tendency to slide 
in when water is allowed to stand in the ditches. 

Q. After you take the water off, how long does 
it take to get the banks back where they are solid? 
~ A. If it is nice dry weather they dry pretty fast. 

Q. What time of the year did Mr. Farnum go 
in there. 

A. J think it was in the latter part of July or 
August. I don’t remember for sure. 

Q. What effect did Mr. Farnum going through 
there have on this land. Did it do any good? 
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A. Yes sir, it did. 

Q. What effect did it have on the water stand- 
ing on the land? [229] 

A. It got in better condition all the way through. 

Q. In 1940 what was the condition of the ditches 
then. Was any work required at that time? 

A. Yes sir, it was required to go over all of the 
ditches. 

Q. Mr. Farnum went over them in 1939. How 
many years had it been since these dragline ditches 
and the rim ditch was cleaned out before that? 

A. A number of years past. 

Q. In 1940 were the banks still solid or soft? 

A. In some places standing in pretty good shape 
and in other places soft and sloughed in. 

Q. Did you go to the Commissioners and ask for 
work on those ditches? 

A. Yes, I wrote several letters at that time. 
That is, during that time. 

Q. I hand you plaintiff’s exhibit 2, and ask 
you if you wrote that letter on May 10th, of that 
year? A. Yes sir. 

Q. Did you have any direct response to that let- 
ter. Did they write you any letter back ? 

A. I think there should be an answer. 

Q. Or did Mr. Davidson send you any copy of 
any resolution they passed ? 

A. J think there should be an answer to that 
letter. 

Q. I have never been able to find such a letter. 
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Did you go to see them again relative to that mat- 
ter? [230] 

A. I spoke to Mx. Davidson and told him to re-, 
port to the Commissioners and there as a number 
of letters. 

Q. Prior to that time, on January 26, 1940 did 
you write exhibit +? m6 cs: Sir. 

Q. After vou wrote them these letters did they 
do anything relative to cleaning these lateral ditches 
through your Jand? A. They didn’t. 

Q. So that the water would drain off? 

A. No, they refused to do any work. 

Q. They had a draghne to do the work? 

A. J think the District had three. 

Q. Did vou do anything,—what did you do rela- 


ae 


tive to Inring dragline to clean out the works so 
that vou could dvaim the land in order to cultivate it. 
A. I wrote them that unless they would do the 
work that I would do it and look to them to pay 
me the cost of the work? 
A. Did you afterward hire a dragline and opera- 
tor to clean out these dragline ditches? 
Yes sir. 
Who did you hive as a draghne operator? 
Ma. Littlefield in 1940. 
Who did you rent the draghne from? 
MeDonald and MeGloekhin. [231] 
In 1940 did you write plaintiff's exhibit 8 and 
send that with the attached bill for the expenses vou 
had been put to? 


a le al a 
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A. Yes sir, this bill and this letter. 

Q. Do you have the bills for these expenditures ? 

A. Yes, I have them all here. 

Q. And if you have the checks with which you 
paid them, will vou produce them also. 

A. Yes sir. 

Mr. Whitla: Now, to save time I ask that all 
these be marked as exlnbit 20. 

Q. The bills which have been marked as plain- 
tiff’s exhibits 20, are these the bills you paid for 
the work of the dragline during that time? 

A. Yes, those are bills for repairs and so on, 
and the bills for labor. 

Q. You also have shown on there, gas, oil and 
grease ? A. Wes sit 

Mr. Whitla: I will have this marked as 21. 

The Court: We will recess for ten minutes and 
during that time counsel may look those over. 


10:45 A. M. November 22, 1941 

Mr. Whitla: We now offer exhibit 20 being the 
bills for the expenses Mr. Woldson paid in 1940 on 
this work. 

Judge Hunt: We object for the reason there 
[232] is nowhere any showing that the plaintiff was 
legally authorized to or entitled to charge any items 
whatever against the drainage district, he not being 
an officer or an employee of said district, or a com- 
missioner thereof. Second; All these expenses fail 
to show that any bills were incurred by Drainage 
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District Number One; for the further reason that 
included therein is a letter from the International 
Harvester Company dated July 11, 1940, which is 
not a bill at all, and it contains items on the back 
with no eharge whatever, by someone, we don’t know 
who it was. For the further reason that he was at 
this time engaged in farming operations on this 
land and there is nothing to show that these charges 
were actually incurred in the use of the dragline in 
dvaining this land or cleaning the ditches. 

Mr. Whitla: The witness has testified to all that. 

The Cowt: The Primary objection is that he 
could not incur any bills against the district. I will 
reserve ruling on this offer. 

Q. The checks plaintiff’s exhibit 21, are these the 
checks actually paid by you for the operation of 
this dragline in cleaning out these ditehes in 1940, 
which you have testified about ? A. Yes sir. 

Mr. Whitla: We offer them in evidence. [233] 

Judge Hunt: We make the same objection. . 

The Court: ‘The same ruling, that is, I will re- 
serve ruling. 

Q. Each and all these items were they all in- 
curred in doing that work? 

Judge Hunt: Objected to as leading. 

The Court: Sustained. 

Q. What is the fact as to each and all of these 
items, how were they incurred ? 

A. These checks are in payment of labor to these 
people for operating the dragline, for oil, gas, and 
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grease, for repairs which were necessary to be made 
on the draghne. The repairs were necessary to keep 
it in operation. 

@. What about the rental of the dragline? 

A. Yes, and also the rental of the draghine. 

Q. Was any part of that money spent on vour 
farming operation, or for any other purpose other 
than vou have stated here? 

A. No sir. 

@. Prior to that time and in April 1940 did you 
go and see Roy Copeland relative to getting this 
work done? 

A. In the spring of 1940 I hunted up Mr. Cope- 
land. I found him plowing in the field by the Fair 
ground near Bonners Ferry. 

Q@. Did you ask him about this work? 

A. Yes, I asked him if he would not be kind 
enough to have [234] this work done? 

Judge Hunt: Give the conversation. 

Q. Yes, give the conversation in full. 

A. He told me that that land was operated by 
Mr. Zimmerman and Mrs Morrison and that they 
had Jost everything they had put in it and there 
was no reason why I should do the same. 

Q. What did you say? 

A. I asked him if he thought it was fair to a 
man who paid his taxes that he should not have 
his land drained, he said that he had to please those 
that helped to promote him and to elect him com- 
missioner. 
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Q. Now, Mr. Woldson, after you wrote the letter 
in 1940, in May 1940, did you get a letter from Mr. 
Bauman and Mr, Copeland? 

A. Yes, I got a letter. 

Mr. Whitla: J ask that this be marked as plain- 
tiff’s exhibit 22. 

Q. Now I hand vou exhibit 22, is that the letter 
you received from them, about that date? 

ie YY esrsir. 

My. Whitla: We offer in evidence at this time 
plaintiff’s exhibit 22. 

Judge Hunt: No objection. 

The Court: Admitted. 


PLAINTIFE’S EXHIBIT NO, 22 
Adnutted Nov. 22, 1941 


Bonners Ferry Idaho, 
June 3, 1940 
My. Martin Woldson. 
Dear Sir: 

In reply to your letter of May 22, will say that 
we as Commissioners of Dranage District No. L 
will not be responsible for eny ditching ordered done 
by vou in mirror lake. 

Or eny expences in connection there of. 

Very Truly Yours 
Commissioners 
S. M. BAUMAN 
ROY COPELAND [443] 
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Mr. Whitla: I ask to have this marked as [235] 
Plaintiff’s exhibit 23. 

Q. Mr. Woldson, calling your Aiteittie to plain- 
tiff's exhibit 28, did you have a tabulation of the 
taxes that had been paid on that land for drainage 
district purposes ? A. Yes sir. 

Q. Is that a correct tabulation? 

A. As far as I know. 

Mr. Whitla: We offer in evidence tabulation 
being exhibit 23. 

Judge Hunt: We object to this exhibit. It pur- 
ports to be a statement of certain payments, and 
is written on the letterhead of Martin Woldson, 
concerning drainage district taxes on the Oscar Da- 
vis land for the years 1925 to 1940, and it has no 
bearing on the issues in this case whatever. It pur- 
ports to be a record of the drainage district taxes 
and there is no identification at all by the person 
who compiled it. 

Q. It shows the Oscar Davis land 363.67 acres, 
was that treated in one tract? 

A. ‘That is the land the deeds call for. 

Q. The rest of this Iand is reclaimed? 

A. Yes sir. 

Q. The deeds cover it all and you have to take 
it all and then you break it down? 

A. Yes sir. [236] 

Q. These taxes that you have introduced are all 
shown by the records of Boundary County. 
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Judge Hunt: I challenge the records there is no 
showing that these were paid. This witness cannot 
show the drainage district taxes in this way. There 
is a way to get that, but surely not this way. 

Mr. Whitla: I have the County treasurer here 
and it will take an hour or so more to go through 
the record. 

The Court: I will sustain the objection. 

Q. With regard to this land in controversy, what 
is the general character of this land for farming 
purposes if 1t is drained ? 

A. Well it is about the best land that is to be 
found in the Kootenai valley. 

Q. If it ean be reclaimed and drained so that it 
can be cultivated. If the Commissioners would do 
that what would be the reasonable rental value of 
this land ? 

A. That land will produce 73 bushels of winter 
wheat, vear before last it 

Q. that is the land in controversy or the 
land adjoining. 

A. Adjoining land, last year there was fifty-odd 
bushels per acre and one of my tenants had peas 
that produced $60.00 per acre. 

Q. What would vou say would be reasonable 
rental value per acre, cash rental? [237] 

A. I would say that $15.00 to $20.00 an acre 
at these figures, at the amount raised would not be 
out of the way. 
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Q. That is from what was actually produced on 
the adjoining land? A. Yes sir. 

Q. In regard to the construction of these drain- 
age ditches, what is the fact as to where these slides 
occurring at the southeast corner of this lateral, 
where it turns and goes north, what would be neces- 
sary to take care of this situation ? 

A. A man could drive a few spiling to take care 
of it the same as we did in the other place. 

Q. When you constructed the works there, did 
you have occasion to do that kind of work in the 
District ? A. Yes sir. 

Q. Where. 

A. At the west end near Bauman’s. We drove 
Spilling at the Booster pump and we drove spiling 
near Bauman’s, and at one place we put in a 36 
inch pipe. 

Q. What was the purpose of that. 

A. What was the purpose of that work. 

Q. Yes. 

A. So that the bank would not eave in. 

Q. How far is that distance where those three 
slides occurred ? 

A. I think that is a distance of about three hun- 
dived feet. 

Q. And would it be necessary to do that work 
there or would [238] keeping the ditches cleaned 
out allow the banks to become staple. 

A. If it was cleaned out by July or August. 
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Q. Why would it make any difference to do 
it in August or in July? 

A. It bakes and dries the bank. 

Q. With this land having been more or less cov- 
ered with water and the ditches kept full in 1939 
and 1940 what effect has it had on the ditches 
through vour land? 

A. In the former years they qut pumping and 
it formed a back-log in the Mirror Lake area that 
had a tendency to cave the ditches in. 

Q. What has been the result of the cleaning out 
of these ditches, the work vou did in 1940 as to the 
land, that is, making it subject to cultivation? 

A. The land has improved, some of it suitable 
to cultivation. 

Q. How much has been in cultivation since you 
started that work in 1939 and 1940? 

A. What land do vou mean? 

Q. This land in controversy. 

A. About a hundred acres. 

Q. If these ditches are kept clean and in rea- 
sonable condition 1s there any reason why the bal- 
ance of that land cannot be put in cultivation? 

A. I would say that next vear and the year fol- 
lowing the whole of the land could. [239] 

Q. Those laterals have you done anything to keep 
them clean ? 

A. We made some hand ditches and filled them 
up with poles. 

Q. How did you do that? 
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A. We dug a ditch about three feet deep and 
put poles that were three or four inches in diameter 
—put in a number of them and then cover it up 
with grass and weeds. That lets the water run out? 

Q. Has that been suecessful ? 

ne Ves sik: 

Q. Is there any reason why substantially all of 
this land in controversy cannot be put in cultivation 
if they keep the ditches cleaned out? 

A. It all ean be in cultivation. I would explain 
if vou would let me. When we got through with 
the construction in 1921 the country from the boos- 
ter pump up to Ma. Bauman’s land I couldn’t walk 
across it with hip boots. 

Q. What was the condition of it before you 
started this work in 1929? A. About sumilar. 

Q. What is the condition as far as walking across 
most of it in 1940 and 1941? 

A. I walked across it last fall and this summer 
and the land had dried up, very much of it. 

Q. Ma. Woldson, when you bought this land in 
1932 did you pay a sufficient amount to pay all the 
taxes in full on that land, that is, at the time you 
bought it? [240] 

Judge Hunt: That is objected to as immaterial. 

Mr. Whitla: It shows that there was no loss to 
the drainage district or anyone. 

The Court: I will reserve ruling on that. 

Q. Did you pay the taxes in full? 

A. Wes sir. 
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The Court: If I find that it would not be correct 
and should not go in T will strike it. 

Mr. Whitla: ‘That is all, vou may cross examine. 


Cross Examination 
By Mr. Hunt. 
Q. In 1921] firm of Digertson and Woldson were 


contractors. A. Yes sir. 
Q. The contractors who built the draimage dis- 
trict works ? A. Yessir. 


Q. Was that a partnership or a corporation? 

A. A partnership. 

Q. You stated on direct examination that your 
duty was to dig the ditches and drain the land, 
rather to dig the ditches that were to drain the 
land ? 

A. We did the work according to the engineer 
in charge of the work, he laid out the ditches that 
we should dig. We had specifications. 

Q. You did that work according to the engineer’s 
plans and specifications? [241] 

A. He accepted our work. 

Q. You did it according to the plans? 

A. Yes sir. 

Q. I will ask you if it is not a fact that this 
main lateral through Mirror Lake was a part of 
the original plan. 

Mr. Whitla: Object to that, the record on file 
shows that it was not. 
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The Court: He may ask him. Here is the man 
who did the work. 

Q. Isn't it a fact that the original plans called 
for one main lateral ditch through the Mirror Lake 
Area? 

A. I don’t remember whether it was one or more. 

Q. You did the work? A. Yes sit. 

Q. You don't remember what work you did. 

A. Yes, we went through from time to time with 
the dragline. 

Q. I will ask you if it is not a fact that there 
* was one main lateral through Mirror Lake on the 
original plan? A. That may be. 

Q. Will vou state that it is a fact? 

A. No sir. 

QO) Orit itiwacmtion aliach 

A. I don’t remember. 

Q. I will ask you if it is not a fact that none of 
these so called diagline laterals were a part of the 
original plan? [242] 

A. They were built by the district. 

Q. I asked you if it is not a faet that they were 
a part of the original plan? 

A. My construction contract was to build the 
dike and main ditch. 

(. That did not include any so called dragline 
laterals in the Mirror Lake district? 

A. That may not be, I don’t know. 

Q. Don't vou remember. 
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A. No sir, I don’t. We did the work and I had 
a lot of other things to do and T don’t remember. 

Q. Isn’t it a fact these dragline laterals were 
constructed several years after. you completed the 


original construction ? A. Not several years. 
Q. How long. A. One or two years. 


Q. You didn't construct them? 

A. Nosir. The District did that. 

Q. That was after the district was completed and 
your contract was at an end. A. Yessir. 

Q. Are you positive that the district did that or 
did the individual property owners dig their own 
ditches and pay for that? 


A. he District did that work. 

Q. Who paid for it? P43] 

A. The district. 

Q. You are acquainted with Simon McDonald? 

ne Yes. 

Q. And with the Simon McDonald land in this 
District ? A. Yes sir, 


Q. Mr. McDonald has a dragline on his property ? 

A. He dug a ditch with a grader. 
_Q. Who paid for that? A. Mr. McDonald. 

Q. Concerning this rim ditch was that a part of 
the original construction ? 

A. Yes, it was part of the construction by the 
district. 

Q. Did you do that? 

A. No six, the district did that. 
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Q. The original contract was between you and 


the district ? A. Yes sir. 
Q. You completed that contract? 
A. Yessir. 


Q. State whether or not anything was said about 
the Rim ditch around the foothills in the Mirror 
Lake section ? 

Mr. Whitla: We object to this, we admitted what 
was done and we alleged it was done by supplemental 
agreement 


The Court: —But this is proper cross examina- 
tion, go ahead. This witness was operating under 
a contract. [244] 

A. The district did the work, J had nothing to 
do with that. 

Q. All of this rim ditch that we have been dis- 
cussing, that work was done by the district after- 
ward ? A. Yes sir. 

Q. I will ask vou if it is not a fact that was at 
the expense of the property owners concerned ? 

A. Not that I know of. 

Q. Do you know who paid for it? 

A. The District put it in and paid for it as far 
as I know. 


Q. Well, do vou know? A. Yes. 
Q. You know that the District put the rim 
diteh in? A. Yes sir. 


Q. The District paid for putting it in? 
A. So far as I know. 
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Q. You don’t know whether the District put 
it in? 

A. Iam sure that the district put it in and paid 
ir it. 

The Court: He has answered that twice now, 
let's get along to something else. 

Q. Do you know when these ditches were put in? 

A. No, I don’t remember the vears, I didn’t pay 
much attention to it. 

Q. Now, Mr. Woldson, vou asked the Commis- 
sioners of the District to cancel certain assessments ? 

A. Yes, or to drain the land. 

Q. You stated that you went to them and asked 
them to cancel [245] certain drainage district as- 
sessments ? 

Mr. Whitla: I don’t think that is correct. 

The Court: He may answer. 

Q. Did you ask them to cancel the assessments ? 

A. To eliminate the drainage assessments or to 
drain the land. 

Q. By eliminating the assessments vou meant 
to strike them from the rolls? A. Yes sit. 

Q. IJ will ask you if you knew at that time that 
the Drainage district had no authority to cancel 
those assessments ? A. No, I didn’t know that. 

Mr. Whitla: Objected to as it is argumentative. 

The Court: He said he didn't know. 

Q. Were vou around the District a great deal 
in 19402 A. Yes sir, I was around. 


332 Martin Woldson vs. 


(Testimony of Martin Woldson.) 

Q. Were vou there a great deal in 1987 and 
1938? A. I was in and out. 

Q. What were vou doing in there in 1937 and 
1938 ? 

A. I used to go over the District and see what 
was going on. J had quite an investment there and 
I was looking it over to see what was going on. 

Q. What was the vear that the dragline got in 
trouble up there? 

A. Mr. Richmond could tell the year. I don’t 
remember. 

Q. Didn't vou testify that it was in 1938? 

A. It night have been in 1938. I don’t know, 
but Ma. Rich- [246] mond was doing the work. 

Q. You know that the dragline got in trouble 
but you don’t know what vear it was. 

A. It doesn't make any difference what year 
it was. 

Q. It is a matter of your memory on these mat- 
tervs Mr. Woldson. You don’t remember the year. 


Nee NO: 
Q. This work that Mr. Farnum did, was he em- 
ploved by the District? A. Yeg sir, in 1939. 


Q. It was paid for by the District ? 

ee Wes sit’: 

Q. You didn't pay for any of it? A. No sir. 

Q. I will ask vou if you put in any sheet piling 
at the time vou did any of the original construction 
work ? 
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A. I don’t remember whether we did that after 
the construction was conipleted or not. 

Q. You say that the sheet piling is proper in 
this area to drain the land? 
‘There are many ways of doing it. 
And one way is by putting in sheet piling? 
Yes sir. 
You didn’t put in any. 
The Distriet paid for the work. 
You referred to some sheet piling near the 
Bauman property. [247] A. Yes sir, 
Q. Isn't it a facet that that land is considerably 
higher ? A. Yes sir. 

Q. Springs bubble out of this land winter and 
summer. 

A. Yes, springs bubble out but it doesn’t amount 
to so very much. 

Q. Where does that water come from? 

A. The foot-hills. 

Q. It doesn’t come from the springs ? 

A. The water comes from the foot-hills. 

Q. The surface water from the foot-hills goes 


OPForor 


into the ground and comes out in the shape of 
springs? A. Yes sir. 

Q. Isn’t it a fact that in operating this dragline 
in there, that you no sooner get past than boils 
come up immediately behind the dragline ? 

A. I haven’t seen that so far as I am concerned. 
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There are places that show wet ground and when 
you dig it out there may be a little boil come up. 

Q. - You have seen them come up a few days after 
the work has been done? 

A. No, not a few days after. 

Q. How soon do they come up? 

A. When they do come up, they come up imme- 
diately when you are digging there. 

Q. Immediately. [248] A. Yes. 

Q. There is considerable testimony regarding a 
ditch with three or four slides do you know the 
region where these slides are? A. Yes sir. 
 Q. I will ask you if it is not a fact that in the 
spring of 1941 you talked with Mr. Bauman and 
My. Copeland out in the District and at that time 
they asked you for permission to go around these 
four slides in order that they might avoid the 
slides,—first did they discuss that with you? 

A. They thought about it, taking off a great big 
triangle, taking off a corner five or six hundred feet. 
I told them that it 7 would be too expensive. 

Q. It is a fact that in the spring of 1941, Com- 
missioners Bauman and Copeland asked permission 
to build a ditch around these slides? 

A. They talked to me. 

Q. Thev asked for that permission ? 

A. We were talking about it, whether it would be 
better. 

Q. Yes, and they asked for permission ? 

A. They didn’t ask permission. 
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Q. I will ask you if it is not a fact that you 
refused to construct the new ditch? 

A. I don’t think I refused any permission, but 
T told them that it wasn’t a good idea to cut off that 
land behind [249] and asked how could we dram 
that land behind. 

Q. And you told them not to do it? 

A. Yes, I told them not to do it. 

Q. I will ask you Mr. Woldson, if it wasn’t un- 
derstood in 1921, that every property owner would 
pay for and put in his own lateral? 

Mr. Whitla: Objected to as incompetent, irrele- 
vant and immaterial. There is nothing said about 
what was understood and who it was understood 
with. He can state what the contract was. 

Q. Was that a part of the general plan? 

A. I don’t know about that. 

Q. You didn’t make any private laterals? 

A. We completed our contract and let it go at 
that. 

Q. You have been real familiar with the affairs 
of the District since 1938 and prior thereto? 

A. J have been looking into it a little bit. 

Q. Looking into it a little bit. A. Yes. 

Q. How much pumping was done prior to 1939? 

A. What do you mean. 

Q. What was the policy as to pumping prior to 
1939? A. Prior to 1939. 

Q. Yes. 
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A. They let the water accumulate on top of the 
ground and a back-log formed every year. In the 
spring of the year [250] they had to put the big 
pump working and it cost a lot of money-—— 

Q. —But what was the policy relative to pump- 
ing prior to 1939? 

A. I have answered that, I was answering when 
you interrupted. 

Q. Did they pump one month a year or two or 
three. What percentage of the time was devoted to 
pumping prior to 1939 ? 

A. f cannot tell how many months but quite a 
few months. 

Q. Did they pump in the Winter time? 

A. No, they let it drain out. 

Q. Did they pump in the fall after the crops 
were out? A. After the crops were out. 

Q. Yes, after the crops were harvested ? 

A. Very little. 

Q. Since 1939 what has been the policy of the 
Commissioners relative to pumping. 

A. You mean do they pump in the winter. 

Q. Yes, do they pump in the winter time? 

A. Yes sir. 

Q. Has the policy that the Commissioners 
adopted after 1939 had anything to do with the 
draining of your land since 1939? 

A. With the whole district. 

Q. That helped drain it? A. Yes sit. 

[251] 
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Q. And to put it in condition to put it in crop. 

A. We have to have more ditches. 

Q. The fact that the Commissioners have caused 
the pump to run in the winter and summer has been 
a factor in reclaiming the land in Mirror Lake. 

A. Very little in Mirror Lake. In Mirror Lake 
it has been drowned out and we need more ditches. 

Q. If the pumps are kept going all year it helps? 

A. Yes, but we have to have more ditches to get 
it under cultivation. 

Q. Isn’t it a facet that in 1939 the Commission- 
ers installed a new layvger booster pwmp in the Mir- 
ror Lake Area? AG EES, 

Q. I will ask you if that has not been a factor in 
draining the land in the Mirror Lake area? 

A. They put in the latest kind of pump which 
operates with less expense. 

Q. Iwill ask vou if it is not a fact that a larger 
booster pump such as they mstalled has not been a 
factory in draining this Mirror Lake? 

A. No, not a bit, but the other pump they had 
cost more to run. 

Q. It is a larger pump having a greater ¢a- 
pacity ? 

A. No sir, we had two pumps, one larger capac- 
ity, and one smaller one with less capacity. 


Q. How many pumps are there now? [252] 
A. Two. 
Q. And two before? A. Yes sir. 


In 1939 a new and larger pump was installed ? 
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A. No sir, not a larger one. 

Q. It was a new pump? 

A. New but not larger. The large pump we had 
handled more water than this one. 

Q. Which one handled the most water the old 
one or the new one? 

A. The old pump that was there, the larger one 
we had handled more. 


Q. In 1939 they got a new one? 
A. Yes sir. 

Q. And they had two before 1939. 
A Yesssir 

Q. 


And two since. One was larger you say, now 
Mr. Woldson does this new booster pump pump more 
water than the other two pumped ? 

A. You are talking about the new pump now. 

Q. Let me ask this,—which pumps pump the 
greater amount of water? 

A. The old. The larger one of the old pumps still 
pumps more water than this new one but it cost 
more to operate, but the new one pumps more than 
the one they had continuously operating. [253] 

Q. Taking the two pumps, did they pump more 
water before 1939 or after 1939? 

Mr. Whitla: Do you mean the capacity now? 

Q. Do you pump more water out of there since 
they put the new pump in or do you pump less? 

A. The capacity of the pump, is that what you 
mean. 
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Q. IT mean actual water pumped out of that 
area. You may answer by the hour or the day if 
you wish. 

A. Well, I believe that the old pump will pump 
more per hour than the new pump. 

Q. But you will not tell whether there is more 
water going out since 1939 than there was before? 

A. I don’t quite understand what you mean. 

Q. Put it this way. Does the booster pump oper- 
ate more hours per day now than it did prior to 
1939 2 

A. If I remember correctly the old larger pump 
was an old style but pumped more water per hour 
than the new pump does. 

Q. Prior to 1939 did they have to employ a man 
to start the pump and to shut it off? 


A. Yes sir. | 
Q. And state whether the new pump installed 
in 1939 is automatic? A. Yes sit. 


Q. In 1939 they put in automatic pumps which 
automatically started themselves and shut off them- 
selves ? A. Yes sir. [254] 

Q. Prior to 1939 you started and stopped them? 

A. Yeg sit. 

Q. Does this booster pump pump more water out 
of that area than it did prior to 19392? 

A. You mean per hour. 

Q. Yes, we will say per hour. 

A. Well I beheve the old pump,—the bigger 
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pump is still there, and if it is still there that will 
pump more water off in an hour’s time than this. 

Q. Two pumps there now or one. 

A. Two pumps. You see if they take out the 
big pump the new pump would pump more water. 
T am not certam if they left the large pump in- 
stalled or the little pump installed. 

Q. Mr. Woldson, I will ask vou if it is not a fact 
that there is a large area that drains into this Mir- 
ror Lake District. A. Yes sir. 

Q. The acreage in the entire district is approxi- 
mately four thousand, from four thousand to forty- 
four hundred. 

A. Entirely m the district, yes. 

Q. The area that you say has not been reclaimed 
comprises approximately how much ? 

A. About two hundred and twenty acres. 

Q. This Summer was there two hundred and 
twenty acres not in crop. 

A. No, not this year, but it was not in crop last 
year. 

Q. Now, how much is there? [255] 

A. About a hundred acres. 

Q. I will ask vou if it is not a fact that on at 
least three occasions that entire southern end of the 
District has been a lake under two or three feet of 
water? A. In the winter time. 

@. <At some time during the year. 

A. Yes sir. 
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Q. Are you acquainted with the dragline lateral 
that was constructed on the Osear Davis land? 

A. Yes sir. 

Q. Do you know who eonstructed that and paid 
for it? 

A. In former years the District constructed it. 

Q. Who cleaned it out. 

A. In former years the District cleaned it out. 

Q. Do you know who paid for it on the Davis 
Land. 

A. So far as I know the District did. I know I 
didn't pay for it. 

Q. On this one hundred acres that has not been 
reclaimed, J will ask you if it is not a facet where 
those springs come out that land is higher than 
some of the land that has been plowed? 

A. That may be. There is so little difference in 
elevation that 1 cannot tell. 

Q. In 1940 you say that you asked that certain 
work be done; that it was not done and you told the 
Commissioners that [256] if they didn’t do it that 
you would and make the District pay for it. 

A. Yes sir. 

Q. You know My. Ashby and Mr. Bauman? 

A. Yes sir. 

Q. J will ask you if it is a fact that they have 
some land on their property that is springy. 

Mr. Whitla: Objected to as immaterial. 

Judge Hunt: May I finish my question. 

Q. I will ask you if it is not a fact that Mr. 
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Ashby and My. Baumen and others have springy 
areas on their land that has not been reclaimed. 

Mr. Whitla: Objected to as incompetent, irrele- 
yant and unmaterial. Someone else may have some 
land that is not reclaimed but that is not an issue 
here, and this is not a defense in this case. 

Judge Hunt: Shows the general situation in the 
District as a whole. 

The Court: Just for that purpose. 

Judge Hunt: That is all it is offered for. 

The Court: Overruled. 

A. I don’t know if they have or not. 

Q. Mr. Woldson, in your petition here you have 
set out that a certain Court Order was entered in 
1927 and that the Commissioners of the District re- 
fused to comply with that Order have you not? [257] 

A. What was that order about? 

Q. Reading from page 6 of your petition which 
vou signed. ‘‘Again the Commissioners of said drain- 
age district number 1 did not comply with said order 
and decree and said Jands remained undrained and 
not suitable for cultivation, and could not be eulti- 
vated and thereafter and about the latter part of 
the year 1927 or the early part of 1928 the Commis- 
sioners of said district presented an application to 
the court having jurisdiction thereof,’’ and so forth, 
and then you say that they got an order to complete 
the works and you say that they did not comply with 
the order. 
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A. They didn’t do much of that work. 

QO: Iwill ask you if it is mot a faet that, not 
only did the Commissioners actually comply with 
the order and do the work but that you individually 
advanced the money so that the work could be done. 

Mr. Whitla: Objected to as that complicates the 
question when he asks if he advanced the money. 

The Court: He is simply asking if he advaneed 
the money and if the work was done. 

Mr. Whitla: Is he asking about all of the work. 

Q. Didn’t you advance the money and take the 
warrants so that this work might be done in accord- 
anee with the Order? [258] 

A. I advanced money from time to time. They 
asked if I would advance the money and I advanced 
money to them from time to time. I don’t remember 
whether that work was done or not. I think it was 
done down by the headgate. 

Q@. I hand you an instrument marked as exhibit 
12, being a Court Order dated February 20, 1928, 
requiring the commissioners to do certain acts. I 
will ask you to look it over and tell the Court 
whether you advanced money to the District so that 
work could be done? 

A. I would not say whether I advanced money 
for this work or not, but I advanced money from 
time to time. They couldn’t get money any other 
place so I advanced money to them. I don’t know 
whether it was for this work or not, but I did ad- 
vance money from time to time. 
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Q. You wouldn’t say that you didn’t advance this 
money. 

A. I advanced it from time to time. 

Q. Can you say whether you advanced the money 
for the purpose of assisting the Commissioners in 
complying with this Order? 

A. I eannot say in regard to this order, but I 
advanced money from time to time. 

The Court: He has answered that three times 
now, let’s get on something else. 

Judge Hunt: That is all my examination. 


Redirect Examination 
By Mr. Whitla. [259] 

@. At the time that Court Order, plaintiff’s ex- 
hibit 12 wag entered on the 20th day of February 
1928, did you own any of this land in controversy 
or did you get that in 1932? 

A. I got it in 1932. 

Q. Did you have any more interest in draining 
that land in 1928, than you did in any other land 
in the District? 

Judge Hunt: Objected to as not proper redirect 
examination. 

The Court: Overruled. 

(No answer given to the question) 
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DAISY KELLEY 
Being called as a witness on behalf of the plaintiff, 


after being first duly sworn, testifies as follows: 


Direct Examination 
By My. Whitla. 


Q. Your name is Daisy Kelley? 

A. Yes sir. 

Q. You are the Treasurer of Boundary County. 

A. Yes sir. 

Q. And ex-officio Treasurer of Drainage District 
Number one? A. I am. 


Q. Do vou remember the sale of the land to 
Martin Woldson in 1932? A. Yes sir. [260] 

Q. Was the amount paid for that land sufficient 
to pay all the taxes outstanding against that land? 

A. It was. 

Judge Hunt: Move to strike that as being in- 
competent, irrelevant and immaterial and having 
no bearing on the issues here. 

The Court: I imagine this goes to decide the 
matter of title, I understand that the title is denied 
in the pleadings. Overruled, you may have a ques- 
tion of title here. 

Q. As the Treasurer of the District do you know 
whether Mr. Woldson has paid all the taxes aceu- 
mulated against that land since that time? 

A. He has. 

Q. ‘There are no delinquencies against the land 
at this time. A. There are none. 
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Q. How long have vou been treasurer of Boun- 
dary County? A. Since 1931. 

Q. Since 1931 what is the fact that all this land 
sold to Mr. Woldson in 1932 was ineluded in Drain- 
age District number one, and regularly assessed and 
taxed? A. It was. 

Q. Do vou have with you the record showing how 
the taxes accumulating against that property since 
the organization of the drainage District was paid? 

A. No sir. [261] | 

Mr. Whitla: That is all. 

Judge Hunt: No questions. 

Mr. Whitla: The plaintiff rests. 


Judge Hunt: Plaintiff having rested, defendants 
now move that the plaintiff’s action be dismissed 
for the reasons: 

That there has been no proof to show any derelic- 
tion on the part of the defendants Bauman and 
Copeland and the defendant National Surety Com- 
pany, the proof being silent as to any malfeasance 
or misfeasance or nonfeasance upon the part of the 
Commissioners in regard to their duties as Com- 
missioners of the District. 

That the proof is wholly lacking upon which any 
judgment could be based concerning any money 
judgment in favor of the plaintiff and against the 
defendants Batman, Copeland or the National 
Surety Company, or at all. 
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mony and the the testimony of plaintiff’s witnesses 
John Davidson and others that things in this Dis- 
trict were not in the best of order prior to 1939, that 
being the Plaintiff’s own testimony, and commenc- 
ing in 1939, the vear Bauman became Commissioner 
things picked up; that more work was done that 
year than ever before, and it is shown by the proof 
of the plaintiff himself that commencing with the 
vear 1939, the year that Bauman [262] became Com- 
missioners, that the Commissioners in performing 
their duties have caused the pumps to be operated 
continuously, in the winter as well as in the Spring 
and Summer, and that the testimony of the plaintiff 
himself is to the effect that as a result of this, and 
as a result of work done in 1939 and 1940 the con- 
ditions are better than they have ever been before. 

Surely there is no showing of any dereliction on 
the part of the defendants, but on the contrary the 
evidence shows the conditions a lot better than they 
have ever been before as a result of the new policy 
adopted by them concerning the pumping and other 
matters. 

I don’t think this requires any argument your 
Honor. 

The Court: As I understand the law that gov- 
ers the trial Court there must not appear any 
evidence at all which would sustain the alleged 
cause of action of the plaintiff before the trial court 
would be justified in granting a motion for non-suit 
or motion of dismissal. 
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As to the principle of law making members of 
a Board of Commissioners as appear here, indi- 
vidually liable for damages, it is different than 
where you sue them acting for the district, or sue 
the District. When you seek to make an individual 
liable acting on a Board, the law is stricter. [263] 

However there appears to be some evidence here 
which I think should be explained. I am not speak- 
ing now of the weight of it, but there is some evi- 
dence that would prevent the Court in granting 
a dismissal or non-suit. You will recall one state- 
ment of the plaintiff I think, that he had some con- 
versation with the defendants asking that this land 
be put in condition and that they would not do it 
because it would not be worth it. That is one instance 
that would require some explanation. He testified 
that he went to the defendants as officers and asked 
them to do this work. I think this would warrant me 
in not sustaining this motion, and would not warrant 
me in dismissing this case at this itme. There is 
some other evidence in regard to failure and neglect 
to carry out this Court Order. Understand I am not 
discussing the weight of the evidence which stands 
in the record which might sustain this cause of ac- 
tion. The rules are very hberal as to a motion for 
non-suit, saying that the Trial Court has no power 
if there 1s some evidence so I will have to overrule 
this motion. You may proceed with your evidence. 
I believe however, it 1s noon now, we will recess 
until 1:30. 
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J. H. CAVE 


Being called as a witness on behalf of the [264] 
defendant, after being first duly sworn, testifies as 
follows: 

Direet Exammation 


By Judge Hunt. ; 

State your name? A. J. H. Cave. 
‘Where do you reside? 

Bonners Ferry, Idaho. 

What is vour occupation ? 

Civil engineer. 


OPOoOPrPOS 


Did you have anything to do with the formu- 
lating of the plans for the construction of the drain- 
age district works of drainage district number 1, 
of Boundary County, Idaho. A. Yes sir. 

Q. Can you tell us what vou had to do with 
that ? 

A. I made the original survey and prepared 
plans for the construction and supervised the con- 
struction. 

Q. Supervised the construction. 

A. Yes sit. 

Q. State what those plans consisted of,—just 
what they consisted of. 

Mr. Whitla: If the plans are in writing they are 
the best evidence. 

The Coure: If he remembers the plans, of course, 
he may testify about them. [265] 
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A. After a preliminary district was formed 
which gave us permission to make a survey and 
dvaw up plans for reclaimime this land, the survey 
was made from which plans were made and a final 
hearing was had and bids were called and the con- 
tract let for the reclamation works. 

Q. What did vou have in the way of dikes? 

A. A system of dikes. 

My. Whitla: We object to this again, if this was 
in writing it would be the best evidence. 

The Court: You can request them but it does 
not prevent this man from testifying as to what he 
did there. 

Q. Did you construct a dike? 

A. Yes sir. 

Q. And some laterals. A. Yes sir. 

Q. Tell the Court what these laterals consisted 


A. Do vou want me to mclude the main ditch? 

A. The main ditch and laterals. 

A. The main ditch began some two hundred 
vards up deep creek from its junction with the 
Kootenai River, that is south and southeast. One 
branch went to the Mirror Lake area and another 
branch to the Fry Lake area. 

@. Did the original plans provide for any lateral 
other than what is called the main ditch laterals? 

[266] 

A. None to my knowledge. 

Q. You didn’t construct any such plans? 
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A. Not the originals. 

Q. Did the main ditch run through what was 
then known as Mirror Lake? A. Yes sit. 

Q. How did you go through that lake with the 
main ditch? 

A. You mean so far as location is concerned. 

Q. What did you do when you went through? 

A. The Mirror Lake area was very unstaple. 

Q. Were you able to build a ditch through there? 

A. Not immediately, the original ditch was con- 
sidered a pioneer ditch. The water was very shallow 
but the soil was very unstaple and not capable of 
sustaining the equipment. 

Q. But you did finally get through? 

A. Yes sir, they went in there during the frozen 
period when they could get on the ice and they used 
large hoes,—these were unusually large something 
similar to the hoes that plasterers use and they got 
as much soil as they could raise on these hoes and 
they also dug out roots and tules bulbs and that 
made the pioneer ditch and they left these roots and 
bulbs so that in addition to making a more or less 
of a water-way it gave some little support to the 
ground. 

Q. Since 1939 have the Commissioners retained 
you to make [267] additional surveys in that Mirror 
Lake area? 

A. Yes, it was about 1939, I think it was in 1939. 
It was within the last year or so that they contem- 
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plated,—they wanted to ascertain if it was feasible 
to construct a ditch down what is usually known as 
Fish creek. A line of levels was run down there and 
it was quite evident that it was not practical. 

Q. Was Mr. Copeland one of the Commissioners 
at that time? 

A. I think Mr. Copeland, Mr. Bauman and Mr. 
Davidson were the Commissioners. 

Q. Was that plan put into effect? 

My. Whitla: He just said that it was not prac- 
tical. 

A. It was considered impractical. 

Q. In regard to the booster pump, ean you tell 
us how high that water is pumped to put it into the 
ditch above the pumping plant? 

A. JT have that data but not with me. I would say 
it is eight or ten feet. 

Q. Mr. Cave, it has been stated here that it would 
be practical to drain the water in that small section 
which is unreclaimed by putting in some galvanized 
iron pipe and running the water through the pipe. 
Will you state as an engineer in your opinion 
whether that is practical in that area, to drain it. 

[268] 

Mr. Whitla: That is objected to, it is immaterial, 
it calls for a conelusion and it is not a defense to 
this action. 

The Court: ‘This man is an expert, he may ask 
whether it is feasible or not. 

Q. Could that be done? 
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A. I would hesitate to say that it is feasible or 
practical. It is possible. Here are these springs that 
raise anywhere in that flat, if we place the pipe 
alongside of them or close to them in this ditch, if 
it was possible to cover it up so that the ground 
would not heave up in the bottom of the ditch it 
might work, I think you would have to tap the 
spring and bring the spring right to the end of 
the pipe. 

Judge Hunt: You may examine. 


Cross Examination 
By Mr. Whitla. 

Q. Did you prepare any written plans and speci- 
fications for the work in this drainage district ? 

A. Yes sir. 

Q. You drew a map and prepared specifications ? 

A. Yes sir. 

Mr. Whitla: I ask to have this marked as plain- 
tiff’s exhibit 24, and I offer it in evidence. 

Judge Hunt: No objection. 

The Court: Admitted. [269] 

Q. I hand you exhibit 24 and I ask vou if that 
is a Map you prepared at the time,—a copy which 
you gave to Mx. Woldson at the time you called for 
bids, and if this is your signature on the map there? 

A. I cannot see well enough to say that. That is 
my map though, but whether it is the map that the 
plans are drawn on I am not able to say. This map 
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here is almost identical except this line, this diteh 
that runs off here comes in here (indicating) 

Q. This is the original map that was prepared 
when you asked Mr. Woldson to bid. 

A. Jam not so sure. This may have been drawn 
first and then, before the construction started, the 
line of the ditch was brought here and around this 
way instead of this way (indicating) 

Q. This may was one of the maps that you pre- 
pared for use and which was used for the original 
construction of the system ? 

A. I am not so sure, we have a set of plans,—a 
plan profile that is on record. 

Q. Where is it? 

A. It is in the County recorder’s office. 

Q. Of Boundary County? A. Yes sir. 

Q. It will show all these things? 

A. Shows the actual location as originally 
planned. This [270] may have been for preliminary 
purposes, but after reconsideration, that ditch was 
brought down here. The ditch comes about in here 
(indicating). J know that. 

Q. The original plan was to put the diteh as 
shown here? 

A. It may have been the preliminary plan, but 
not the plan that was followed or the one that was 
used durmg the construction. 

@ Did you do the work for the district when 
they made changes, when the assessment roll for 
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Mirror and Fry Lakes was approved in 1924 or 
1925? 

A. I think the Mirror Lake and Fry Lake As- 
sessment roll was made at the time the original was 
presented, but due to the fact that they were un- 
divided those rolls were not presented or shown until 
later. 

Q. Calling your attention to this in your original 
plan, vou had no lateral running north from Section 
4 to section 33? 

A. I think our profile shows that. 

Q@. Did you notice any increase when you added 
the lateral descriptions reserved,—when you had the 
supplemental report approved in August, August 20, 
1924 that you follow the reserved lateral going to 
and ineluding section 4 and not going into section 33 
at all,—strike that—Call your attention to the reser- 
vation for the lateral right of way of lateral 1 and 
lateral 3 which are laterals shown on the map exhibit 
24 as crossing [271] Mirror Lake, the lateral was 
reserved in 1924 running to and upon section 33? 

A. I think there is no question about that. 

Q. It runs to a point here on section 4. 

A. That is what it says. I have an idea that 
somewhere there was provision made for draining 
out mud lake? 

Q. As late as the approval of this in 1924 that 
is Where the lateral went? 

A. Iam not so sure about that. 

Q. On this map you show Fry Lake and Mirror 
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Lake and you show also lateral five running around 
the foot-hill. 

A. That is what is shown on that map. 

@. That shows with the lake in existence. 

A. Yes sir. 

Q. That was prepared by you? 

A. Yes sir, but I think there is another map that 
shows the ditches and laterals as they actually ex- 
isted ? 

Q. You got out maps later. 

A. The same map but brought up to date, that 
map was made prior to the construction, that shows 
very clearly. 

Q. You think that was made prior to the con- 
struction ? A. I think it was. 

Q. That shows the main lateral stopping in the 
same section four as provided for in the decree. 

A. Shows this lateral going up through here (in- 
dicating ) 

Q. That is the pnmping area? [272] 

A, NYesesin. 

Q. Does not show the main lateral beyond sec- 
tion four? 

A. Nor sir, but there is stil] another map. 

Q. Calling vour attention to exhibit 25 that is 
the specifications you submitted to Mr. Woldson to 
bid on. 

A. I don't see the commissioners’ names so it 
cannot be the original. 
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A. It is filed by them. 

A. Yes sir. 

Q. By Mr. Kent who was a Commissioner at 
that time? 

A. I don’t see the auditor’s stamp. 

Q. But those are the specifications that you gave 
out, that vou had for the bids to be submitted upon? 

A. It isa part of them at least. 

Q. That is a copy, one of the original copies 
given to Mr. Woldson, that he bid on? 

A. They look like it. It is a part of our regular 
form. : 

Q. Did vou have anything move than is on 
there? 

A. I don’t see the Commissioners’ signature. 

Q. You submit the specifications to the bidder 
and he returns them filled in and signed ? 

A. Yes sir. 

Q. And that is what this shows, filed by Mr. 
Kent the secretary of the District. 

A. That’s nght. 

Q. Would vou sav that was a copy of the pro- 
posal? [273] 

A. A copy of part of it at least. 

Q. Did you have anything more than that? 

A. Not that I know of? 

Q. You called for bids,—it was just a unit bid 
on this and that, it wasn’t a bid for the construc- 
tion of the whole works? 

A. I think that is correct. 
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Q. Calling your attention to this proposal which 
we have here. It shows approximately what those 


things are? A. That right. 
Q. Ditching at so much a yard. A. Yes sir. 
Q. Diking at so much per yard? A. Yes. 
Q. Piling was so much, in place. 
A. Yes sir. 
Q. Sheet piling so much in place. 


ne Ves cir, 

Q. Reinforcing steel and rip rap so much per 
unit? A. Yes sit. 

Q. So that vou could tell him where to go and 
what to do and he would follow your instructions, 
under this proposal. A. That’s right. 

Q. You didn’t give him specifications for the 
entire embankment there? [274] 

A. No, it was built according to the plans of 
the engineer. 

Judge Hunt: If that is offered we have no 
objection. 

The Court: That is exhibit 25. 

mir. WW hitla 9) Ves. 

The Court: It may be admitted. 

Q. It was known at that time that when you 
got into this Mirror Lake and Fry Lake area the 
question of where the ditches would go would have 
to be governed by the condition you found. 

A. Largely, yes sir. 

Q. You knew that vou would find soft mud in 
the bottom of the lake. A. Yes sir. 
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Q. You had, in fact, made soundings to find 
that out. A. Yes sit. 

Q. You had to do that as an engineer. 

ie Tiat’s Teht. 

Q. When did you first get this land from under 
water ? A. Fry lake, that was the first. 

Q. And Mirror Lake later. 

A. Yes, that was brought m on the second year. 

Q. The works with the complete specifications 
were called for in 1931. 

aS. I thik it was 1921. 

Q. This shows filed the 30th day of April 1921. 

[275] 
oy) JGR Se 

Q. So it was some time after that that the con- 
tract was let to Mr. Woldson. A, Yes sir. 

Q. It took about a vear and a half to build the 
main works. A. Approximately. 

Q. So that the first time that any of this land 
would be out wonld be sometime in 1923, approx- 
inately. 

A. Either 1922 or 1923, somewhere in there. 

Q. You found that it was more mucky in some 
sections. A. Yes sir. 

Q. In the mucky land you know that it takes 
quite a while to get the land to stand up when you 
dig ditches? A. That is right. 

Q. You even have to redig them and open them 
up so that the sun can get to them and harden the 
banks so that they will stand up. 
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A. That is correct. 

Q. If you let these ditches stand full of water 
they never will harden up? 

A. That is correct. 

Q. In order to get these ditches to stand up 
you arrange a wide top with quite a slope to the 
bank ? A. Yes sir: 

Q. An eight or ten foot slope to a bottom of 
two or three feet. [276] 

A. The bottom was the width of the bucket and 
the slopes whatever they made themselves. 

Q. Didn’t you give them specifications? 

A. Yes, but they wouldn't stand up to that. 

Q. They sloped them more? 

A. You see that stuff was just about like water. 

Q. It was slimey. A. Yes sir. 

Q. It takes a long time to get that to harden. 

A. Yes sit. 


Q. To solidify at all. A. Yes sir. 
Q. You have to go through that time after time 
to get it to harden. A. Yes sir. 


Q. You found that condition in Fry Lake? 

A. Yes, but it had dried faster, there were no 
springs there. 

Q. You knew these springs were in the Mirror 
lake area, 

A. Around the edges, but we didn’t know they 
were out in the lake. 

Q. You knew they were in existence through 
section number 5 and that was the reason that the 
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lateral was put in to cut off the drainage of those 
springs ? A. That is What it Was Tor. 

Q. It was next to the Great Northern and along 
the edge of the hill. [277] A. Yes sir. 

Q. The water seeped out and came in springs 
atong there? A. Yes sit. 

Q. You origmally planned lateral five. 

A. That is not m it. 

Q. What is there along here? 

A. The boundary of the lake. 

Q. That was put in for the purpose of catching 
these springs to earry it to the main lateral? 

“A. That was the idea at, that time. 

Q. That lateral ditch was built early in the 
construction of this system. 

A. No, it was not built during the construction. 

Q. When was that built? 

A. Sometime after Ma. Woldson completed the 
job. 

Q. And when did he complete the original job? 

ma Iewould gay it Sas m 1922 or 1923. 

Q. And after that who did the balance of the 
work, of completing the job? 

A. It was more or less piece meal, sometimes 
the District and sometimes the individuals. 

Q. The District proceeded to get money from 
time to time to put in these various works? 

A. Yes sir. 

Q. This proposition that you spoke about trying 
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to run out a ditch on Fish Creek. Is that the same 
as Deep [278] Creek? 

A. It did empty into Deep Creek. 

Q. During high water there is no drainage out 


of this district ? ALN OTST: 
Q. ‘The running of water by these ditches cannot 
affect high water? A. I thik not. 


Q. It was found not to be practical to run it 
out that way at any time. 

A. Fish Creek is hardly a creek but we eall it 
a ereek. It acted as an inlet when the water in the 
Kootenai River backed up Deep Creek and flooded 
the whole district area until the water raised high 
enough to come over the banks near Bonners Ferry 
and then it courses out through the S & I and then 
as the water receded the outlet was through Fish 
Creek. 

Q. The water flowed in through Fish Creek 
and back out as long as the water was high. 

A. Flowed in before the water could get over 
the high bank, then the water found its way into 
the District through Fish Creek, and then as the 
water dropped the water found its way out through 
Fish Creek. 

Q. How long did you continue as Engineer for 
that District? 

A. I cannot say. It was off and on from the 
time of its beginning,—well from its beginning 
until not so long ago. [279] 
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Q. After Woldson and Digerstrom completed 
the original contract, Mar. Woldson never did any 
more for the District. A. I don’t know. 

Q. While vou were engineer did he? 

A. I don't think he did while 1 was engineer. 

Q. There is complete plan and specifications on 
file that shows what you did, and you now say that 
you don't remember what was done? 

im Les sir’. 

©. Now, Mr. Cave, later, i 1928 were you en- 
eineer for the District when they changed the outlet 
structure and put in a lot of pipe? 

We didn’t change the location. 

Changed the structure. 

Modified it and deepened the ditch. 

Put in a lot of pipe. A. Yes sir. 
leet ae NR 

Yes. I don’t know whether Mr. Woldson was 
the contractor on that. 

Q. That was by day labor wasn't it? 

A. I don’t remember. 

Q. You bought the pipe from the Spokane Cul- 
vert Company ? 

A. I didn’t do the purchasing. 

Q. Mar. Woldson didn't have anything to do 
with that work. 

A. Iam not so sire. I have forgotten whether 
he did, or [280] whether it was by day labor. 

Mr. Whitla: I believe that is all 

Judge Hunt: That’s all. 


POoOOrOK 
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Being called as a witness on the part of the de- 
fendant, after being first duly sworn, testifies as 
follows: 

Direct Examination 


By Judge Hunt. 

Q. Will you state your name? 

A. <A. B. Ashby. 

Q. Where do you live? A. Bonners Ferry. 

Q. How long have you lived there? 

AS Since 1907 “or 190s) 

Q. Were you a former commissioner of Drain- 
age District number 1, of Boundary County? 

A. Yes sir. 

Q. When did you become such commissioner ? 

A. I think it was in Augnst 1927. 

Q. And how long did you serve as Commis- 
sioner ? A. August 1933. 

Q. From 1927 to 1933 you served as Commis- 
sioner of Drainage District Number One? 

AC Nessim: 

Q. Are you familiar with the fact that certaim 
Court Orders [281] were issued. 

A. Yes sir. 

Q. One in 1925 and a second one in 1927? 

A. Yes sir. 

Q. Were you Commissioner at the time petition 
was filed in 1927 asking authority to do additional 
work? A. What was the date of that. 

Q. I don’t remember the date, but you remember 
the circumstances do you? A. Yes sir: 
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Q. IL will ask vou to state where the Comnmis- 
sioners did comply with that order? 

Mr. Whitla: Objected to as calling for a con- 
elusion of the witness. 

Q. What did vou do and what did the other 
Commissioners do in an effort to comply with that 
order mn 1927 and thereafter? 

A. If I remember rightly we installed the 
booster pumps and we went through the ditches 
with a dvagline and constructed a floating dredge 
to go through this Mirror Lake diteh and we ex- 
pevimented with dynamite in the laterals, that was 
all durmeg this period. 

Q. Did you clean out the main ditches with a 
dragline ? Zoe CS “Site 

Q. Where did you attempt to blow this diteh 
by the use of dynamite? [282] 

A. In the Mirror Lake area south of the main 
diteh. 

Q. Judge Hunt: May I ask counsel if they 
have the minute book for 1927 and 1928, 

Mi. Whitla: We don’t have them at all. 

Judge Hunt: That I will ask Mr. Davidson 
for them. 

Q. What is the effect of putting a dragliie 
through these ditches so far as cleaning them out 
is concerned. 

A. If the ground is good it makes a evod diteh 
When we strike unstable ground the banks slide 
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in and very often the ditch closes in behind the 


drvagline. 
@. Closes in. A. Yes sir. 


Q. What has been your experience in drainage 
District Number One, in the vicinity of Mirror 
Lake relative to the ditch filling in immediately 
behind the dragline? 

A. It happened quite often. 

Q. There has been testimony in regard to slides 
in this vicinity, what are they? 

A. I wouldn’t call them shdes because the banks 
are low. It is mud and muck that presses into the 
ditch from the weight of the machine and spoils 
the bank. 

How often did this occur in that vicinity. 
During what period? 

Well, in 1933,—f1rom 1927 to 1938. 

It was frequent in those days. [283] 
What do you mean by frequent ? 

Kivery fifty or a hundred feet. 

How often as to period of time. 

Sometime immediately after the dragline 
passed, and others developed a few days after or 
possibly a month after. 


>OPOPOPS 


Q. Mr. Ashby, were you the owner of real estate 
in that immediate vicinity ? 

A. Not the immediate vicinity. 

@. How close is your property? 

A. A mile and a half or two miles. 
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Q. You never abandoned any real estate in this 


vicinity that you owned? A. No sit. 
Q. How long have vou known this territory 
in general? A. Quite a long time. 


Q. Since you have been wp there. 

mM Yes sir. 

Q. And that has been how long. 

Pee since JOOS. 

Q. Since 1920 has Mirror Lake »verflowed oc- 
casionally or often? 

A. Quite often in the early part of that period. 

Q. How often since 1930. That is, approximately. 

A. I wouldn't state how often, but almost every 
year until [284] the last three vears Mirror Lake 
had water in it. 

Q. When you were Commissioner how much 
pumping was done, how many months and during 
what season of the year. 


A. From four to five and a half months. 

Q. Do you still—was that in the winter. 

A. No sir. 

Q. Do you still own land in this District? 

fas. I do: 

Q. How much have they been pumping in 1939, 
1940 and 1941? A. IL understand every month. 


Q. I am handing you minutes,—a portion of the 
minutes of Drainage District Number One, and 
referring to the mstrument marked exhibit 10, 
look at this and tell us if you are familiar with 
those minutes? A. Yes sir. 
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Q. In June 1928 vou were Commissioner? 

AS Vesusin. 

Q. Calling your attention to the exhibit, it says 
‘Martin Woldson Warrants 242, 243, 244 and 245 
for purchasing material and labor in accordance 
with Court Order, $4,000.00.°" State whether or not 
that refers to the Order of 1927. 

A. Yes I presume it does. 

Q. And further on in the same list, ‘‘ Warrants 
to Martin Woldson for purchasing material and 
labor in accordance with Court Order, warrants 
number 247, 249, 250, 251, [285] 252 and 254, 
$7,000.00"? was that paid to Ma. Woldson for money 
advanced for the purpose of complying with the 
Court Order of 1927? A. I think it was. 

Q. Without repeating in each instance, this 
next lst of warrants numbered 256, 257 and 258 
was that for the same purpose? 

A. The same. 

Q. Further down in the minutes there is an- 
other warrant to Mr. Woldson for $2,000.00 was 
that to pay hin for money advanced for the same 
purpose, to comply with that Court Order. 

A. Tt was. 

Mr. Whitla: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: Overruled. 

Q. Referrmg to the mimute under date of the 
7th day of September 1928, it refers to an item 
to Martin Woldson a warrant for labor and ma- 
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terial for $2,000 was that issued to Martin Wold- 
son for money advanced by him for expenses mm 
ecomplyimg with the Court Order of 1927? 

Mr. Whitla: Objected to as calling for a con- 
elusion of the witness. A. It was. 

The Court: Yes, it would be a conelusion of 
this witness. [286] 

Q. I will refer to the minutes of the meeting of 
the Commissioners of Drainage District number 1 
for the 17th day of October 1928, shows the fol- 
lowing bills, Martin Woldson labor and improve- 
meuts $1000.—ditto $1000.—ditto $1000.—ditto 
$1009, Can you state what it was for? 

A. Yes, it was for improvements in the Dis- 
trict. Part of this money was in the area down 
toward the headgate and part of it was in the 
Mirror Lake District. It was all for the Drainage 
district. 

Q. Can you say what percentage was expended 
in the Mirror Lake Area. What percentage of the 
total. Just your best estimate. 

A. That is very hard to say. It has been quite 
a long time. It might possibly be as high as forty 
jmeorecelit. 

Q. You don’t know. A No sie 

Q. And that is your best estimate? 

“A. 6Yeswsir. 

Q. It might run as high as forty per cent. 

The Court: It is apparent he is guessing at this. 

Q. I refer you now to the minute of the 27th 
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of November 1928, and I call your attention to the 
following bills allowed. Among others is one Martin 
Woldson labor and improvement $3000. Can vou 
state what it was for? [287] 

A. Improvements in the District. 

Q. Was that m accordance with instructions 
eiven in the Court Order? 

Myr. Whitla: Objected to as calling for a con- 
clusion. 

Judge Hunt: I don’t think that calls for a 
conclusion on his part. 

The Court: He may ask why they spent the 
money. 

Q. Why did you spend that money. 

A. Trying to comply with the Court Order. 

Q. That refers to all these funds? 

A. At this tine I am sure it was all, yes. 

Q. Now, the 2nd of March 1929. I eall your 
attention to the meeting of that date, and to the 
following bills, Martin Woldson for Jabor and im- 
provements $139.00 and another to Martin Woldson. 
Labor and Maternal $8000. State what that was 
paid for? AL inistwras 11929: 

Q. Yes. 

A. To the best of my knowledge a continuation 
of the work we were doing. 

Q. On the minute of the meeting of the second 
of April 1929, I call your attention to the follow- 
ing bills, Martin Woldson for labor and improve- 
ment $600.00, state what that item was for if 
you know? [288] . 
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A. The same purpose as the others. 

Q. Referring to the minutes of the meeting of 
the Commissioners of the 9th of August 1929, I 
refer to the following bills allowed: Martin Wold- 
son labor and improvements $600.00; Martin 
Woldson Labor and improvement $600.00; Martin 
Woldson, same purpose $600.00; Martin Woldson 
$500.00; Martin Woldson $500.00 and Martin Wold- 
son $500.00 state to the Court what those items 
were for? A. The same general purpose. 

Q. The same purpose as what? 

A. As the other you mentioned. 

Q. Were you a Commissioner at the time the 
dredge was built by the District for the purpose of 


working in this vicinity? A. Yes I was. 

Q. Did you and the other Commissioners pur- 
chase a dredge? A. We built it. 

Q. Did you use it? A. Yes sir. 


Q. What was the result of the effort to use the 
dredge ? 

A. Where the ditch was wide enough and ear- 
ried enough water and the banks not too high it did 
very well. In other portions it didn’t do so well. It 
cannot, work in the narrow laterals, and it cannot 
work in the deep ditches near the headgate because 
the banks were too high. 

Q. State whether or not the Commissioners in 
1927 and during the time you were on the Board, 
had an agreement with [289] Mr. Woldson concern- 
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ing the advancement of cash to the District for the 
purpose of doing work in the District? 

Mr. Whitla: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: He may answer yes or no. 

A. Yes sir. 

Q. What was that agreement ? 

Mr. Whitla: I object, to that as a collateral issue 
and not involved here. 

The Court: It might lead up to what he used it 
for. I think he may answer. Overruled. 

A. For every one thousand dollar warrant we 
issued to Mr. Woldson he gave us nine hundred 
dollars. 

Mr. Whitla: We move to strike that, it is preju- 
dicial and it, was put in for that purpose. There is 
no such allegation raised and no such issued in this 
ease at all. This matter has all been tried out and 
settled. 

Judge Hunt: In what case? 

Mr. Whitla: In the Richmond ease. 

The Court: It may be stricken. 

Q. Did Mr. Woldson advance money for the 
purpose of completing the work under the Court 
Order in 1927? 

Mr. Whitla: Objected to as repetition. 

The Court: He may answer. 

A. Mr. Woldson advanced money to do the work 
to comply with [290] the Court Order of 1927. 

Q. The Court Order of 1927. 
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A. He did not advance all the funds. 


Q. He advanced part of them? A. Yes sir. 
Q. ‘These items that I read were items advanced 
for that purpose ? A: Yes sir. 


Q. Do you have any of those so called dvagline 
laterals on your real estate in District number one? 

Mr. Whitla: Objected to as collateral to the issue 
here in this case. 

The Court: Sustained. 

Q. During the time you were Commissioner of 
the District were you able to reclaim all of the land 
in the Mirror Lake District? A. We were not. 

Q. Why not. What was the character of the land 
there? 

A. We ecouldn’t get the water into the ditches. 

Q. Why not, tell the Court? 

A. The land was so thoroughly saturated from 
pressure from below, the land was like a sponge, 
the surface water would drain off in little depres- 
sions like a cow track and that would hold the water 
for days alongside the ditch. And that is true today. 

Judge Hunt: That is all, you may cross examine. 

[291] 
Cross Examination 
By Mr. Whitla: 

Q. What land is there in the Mirror Lake dis- 
trict that acts that way ? 

A. I have some that acts that way. 

Q. In the Mirror Lake area? A. Yes sir. 

Q. You didn't get the Simon McDonald land re- 
claimed did you? 
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Judge Hunt: He just objected to my going into 
the question of this other land. 

Mr. Whitla: This is in the District he is testify- 
ing about. 

The Court: He may answer. 

Q. You didn’t get, the Simon McDonald land re- 
claimed did you, so that it could be put in culti- 
vation ? 

A. Iam not familiar with the boundaries of the 
Simon MeDonald land. 

Q. How many hundreds of acres was there that 
you didn’t get reclaimed in the old Mirror Lake? 

A. In what period. 

Q. While you were Commissioner ? 

A. J think we had it pretty well reclaimed ex- 
cept three or four hundred acres. 

Q. Asa matter of fact McDonald and others let 
their land go for taxes because that land could not 
be farmed ? A. I beg your pardon. [292] 

Q. How many acres went for taxes in 1932 be- 
cause it could not be farmed? A. I cannot say. 

Q. You say the land acted like a sponge. Did it 
soak up the water and not give it up? 

A. Well, I am referring to the land south of the 
ditch. 

Q. You mean the water won’t run down hill if 
they have a ditch there? 

A. The surface water will get to about a hun- 
dred per cent saturation and won’t leave the land. 

Q. You spoke about pumping water off this 
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land. Up to what time did you pump water off this 
land so that there wasn’t, water standing on it for a 
good many months of the year. 
After the booster pumps were put in. 
When was the booster pump put in? 
I don’t remember. 
After you ceased being a commissioner? 
IT put that in. 
And what vear was that? 
I am not sure. 
But you just testified about it. You testified 
that it retained water on it every year up until 
when, in the winter time. 

Judge Hunt: Do you understand the question? 

[293] 


OPoOPorop 


A. No I don’t just understand. 

Q. You testified that Mirror Lake overflowed 
and that the water stood on the surface up until 
about three years ago. 

A. Yes, in the winter time. 

Q. In the winter time the water stood on the 
surface of the land every year while you were Com- 
missioner ? A. Yes, in the winter time. 

Q. You knew that when the water stood in the 
ditch that the banks could not harden ? 

A. Not very well. 

Q. You would have to wait until the water 
drained out and then the banks would slough in? 

A. To some extent, ves. 
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Q@. You knew that as long as that condition 
existed the land could not be reclaimed? 

A. Part of it. 

Q. And this is what that Court Order of 1928 
was to take care of? 

A. We did the best we could with it. 

Q. You stated that the money you got from 
Martin Woldson was used for certain purposes. Re- 
ferring now to the first item that counsel called 
your attention to, being that money you got on the 
27th of November 1928, where was that, money ex- 
pended and for what labor and [294] what im- 
provements ? 

Judge Hunt: May I object to this now. It is not 
a proper item to base this question on. The books 
show the date the warrants were issued and not the 
date they got the money. 

My. Whitla: I will add so far as any evidence 
shows this date. 

The Court: He says that it shows the date of the 
warrant. 

Q. You never got, any money mntil the warrant 
was issued, did you? 

A. We got the money when we needed it. 

Q. You didn’t get it until after the warrant was 
issued ? A. No sir. 

Q. I will ask you where the money for which 
the bill was allowed for $3,000.00 on the 27th of No- 
vember, was expended, and what improvement was 
made ? A. I cannot answer that, off-hand. 
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Q. Do you know? 

A. It was for the works. General improvements. 

Q. Now, the particular items authorized by the 
order of February 20, 1928 that were specified was 
for sump construction at the outlet? 

A. The main outlet. 

Q. Yes? A. I suppose so. [295] 

A. Are you testifying from any record or from 
what you know? 

A. From what I know, but the dates may have 
some bearig on this. 

Q. Do you know what the order provided for? 

A. Not off-hand. 

Q. Calling your attention to the estimated cost, 
of the emergency work attached to that Order, did 
you know the various things listed. 1200 feet back 
fill present ditch ‘““Y”’ to the outlet $1500.00 when 
was that done if ever? 

A. This was all under that plan of work. 

Q. When was that part done? 

A. This was done,—this work was done first. 

Q. The next, Sump Construction $1,100.00. How 
much did you spend for that? A. I eannot tell. 

Q. Twelve hundred feet of forty-eight inch wood 
pipe. How much did you spend for wood pipe and 
how much wood pipe did you use? 

Judge Hunt: I object to this as not the best evi- 
dence. ‘I'he warrants would show, and the question 
is too general. 
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The Court: If he knows he may answer. This is 
cross examination. 

Q. Do you know when the sump construction 
was done and how much it cost? [296] 

A. I don’t know. 

Q. Was there any forty-eight inch wood pipe 
used ? A. I don’t think so. 

Q. What took its place? 

A. Corrugated pipe. 

Q. There is an item ‘‘preparing ditch for pipe’’ 
how much was the cost of that? 

A. It was done at, this time but I cannot say as 
to the eost of it. 

Q. Changing the pump and so forth, two hun- 
dred dollars. Was the pump changed? 

A. I don’t know what pumps it refers to. 

@. Lowering the outlet structure south of the 
present. Do you know when that was done and the 
Cost of it? 

A. I eannot state the cost, but it was done. 

Q. Five hundred and fifty feet of forty-eight 
inch pipe south of ‘‘Y’’ in place, do you know the 
eost of that work? A. I don’t know. 

Q. Back fill south of ‘SY’. Do you know when 
it was done and the cost of it? 

A. It was at this time, but I don’t know about 
the cost. 

Q. And back fill east of ‘‘Y’’, what about that? 

A. It was done but the amount I don’t know. 
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Q. And the item of one thousand feet of twenty- 
four inch pipe, do you know when it was bought if 
any was bought, [297] how much there was and 
what. it cost? 

A. Iam not sure of the amount bought nor the 
amount that was expended. 

Q. This same minute of November 27, 1928, 
there is an item to the Spokane Culvert and Tank 
Company of $2134.31 do you know what that was 
for and how much was used in this work? 

A. ‘There was several hundred feet of this pipe, 
and putting in the ditch near the outlet and back 
fill with dirt. These estimates show the back fill in 
order to seal some boils in the bottoin of the ditch. 

Q. Do you know how much of this money was 
used for labor and improvements ? A. No sir. 

Q. Have you any record that shows how much of 
this money was used in any particular place on the 


District ? A. No sir. 
Q. It was for the benefit of the entire district 
was it? A. Yes sir. 


Q. The next item I think in March you referred 
to Mr. Woldson advancing money there. Do you 
know where it was used and what it was for? 

A. General purposes. 

Q. The next in April Mr. Woldson advanced 
$600.00 do you know what it was used for? 

A. The same thing. [298] 

Q. That was in 1929? A. Yes sir. 

Q. The next was August 9, 1929. Do you know 
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where any of the money that you got, from Mr. 
Woldson at that time was used ? 

A. In the District. 

Q. All the work at that time was at the outlet, 
was it not? A. No sir. 

Q. Where was any other work done? 

A. We put in the Booster pump and we built a 
dredge and we tried dynamite, and general ditching 
in that district, all that was done during that 
period. 

Q. When did you put in the booster pump? 

A. I eannot say, except from the record. 

Q. Well, take the record and tell us when you 
put in the booster pump? 

Judge Hunt: Do you have any record anywhere 
so that you can tell us? 

A. The booster pumps referred to is the Larson 
pump. 

Q. Do you know when it was put in? 

A. During this period but I cannot say the exact 
date. It was during the period I was serving as 
Commissioner. 


Q. That run to 1933? A. Yes sit. 
Q. This work under this Court Order was com- 
pleted in 1929? A. Completed in 1929. [299] 


Q. Yes. That, is, as far as spending the amount 
of money authorized to be spent? 

A. I would not be able to answer that. 

Q. When did you spend this money authorized ? 
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A. During the construction period in 19380, 1931 
and 1932 whatever those dates are. 

Q. 1931 and 1932 you say? 

A. Well, 1 cannot say as to what years but. it 
was during that construction time. 

Q@. Can you tell us any ditches built in the 
Mirror Lake section and when it was? 

A. he main lateral. We went through the main 
lateral with the dredge, first I think with the diag- 
line, I won’t be positive about that but I know that 
we went through with the dredge and I know that 
we tried to blow these laterals out with dynamite. 

Q. What laterals? 

A. South of the ditch in Mirror Lake. 

Q. Any of the laterals that are there today? 

A. Yes, some of them. 

Q. Were any dug with the dragline during that 
time ? A. I am not positive of that. 

Q. Who ran this dragline at that time? 

A. Ed Littlefield. 

Q. Do you have a record of what he did in that 
section ? 

A. No record but, I know he worked there. [300] 

Q. You were very hard up. You couldn’t get 
credit and couldn’t get any money and you went to 
Mr. Woldson to finance that? A. Yes sir. 

Q. And he did that? A. Yes sir. 

Q. Mr. Woldson didn’t own any land in that 
part of the drainage District,—Mirror Lake? 

A. I think not. 


jee Martin Woldson vs. 


(Testimony of A. B. Ashby.) 

Q. He owned some land in another portion of 
the District? A. I am not sure. 

Q. He became the owner of land in the Mirror 
Lake section in 1932? 

A. If the record shows that. 

Q. Were you Commissioner when Mr. Woldson 
went to the Commissioners and asked to see that his 
land was drained or to see that he wasn’t taxed? 

A. What year was that? 

Q. During any year that you were Commis- 
sioner. Did he go to the Commissioners and ask 
that, he be not taxed or that the ditches be cleaned ? 

A. I think he did. 

Q. And what agreement did you make with 
him? 

A. I wouldn’t be sure. It is possible that we 
didn’t assess this land. It is also possible that we 
refunded him some money. [801] 

Q. Did you refund Mr. Woldson any morey at 
any time for anything? 

A. I think there is something that will show it. 

Q. If you can produce any record, I will ask vou 
to do so during the recess. 

A. J can find where it was authorized but I 
don’t know that I can find where it was actually 
done. 

Q. You say that the mud and muck would slide 
into the ditch. That is common where the mud is 
loose and wet? A. Yes sir. 

Q. As long as you allow the water to stay high, 
or the ditch fill up it will slide more? 
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A. No, it will quit when the ditch is full. 

Q. When you dig them out then these slides 
come in? 

A. They don’t come in when the ditch is full, it 
is when they are cleaned out. 

Q. The ditch fills up so it holds the banks up? 

A. Yes, it fills the diteh up. 

Q. If you allow the water to stand in them, they 
do fill up with muck and debris? 

A. Yes, that’s right. 

Mr. Whitla: That’s all. 


Redirect Examination 
By Judge Hunt: 

Q. Mr. Ashby, have you ever been secretary of 
the Commissioners of Drainage District number 
one? [302] A. No sir. 

Q. Do you have in your possession any original 
records of drainage district number one? 

A. I have not. 

Judge Hunt: That is all. 


Recross Exantination 

By Mr. Whitla: 

Q. Did you find any minutes showing any re- 
fund of taxes of Mr. Woldson’s at any time? 

A. Record of repayment, there is a minute here. 
I took it to be taxes but it may not be. 

Q. Where is the balance of this so called min- 
ute of October 29? A. I think that is all. 
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Q. That doesn't refer to any taxes at all. 

A. Iam not so sure. 

@. What does it refer to? 

A. Iam of the opinion that it, was taxes. 

Q. It refers to him insisting,—it is a question of 
the expense of draining Mirror Lake, and also the 
overpayment on tax sale of $2644.99,—no that fig- 
ure is 2464.99, it shows on the minutes that it, was 
an overpayment and there was a refund ordered. 
It was ordered paid to him. 

That is correct? 

Yes, he was paid $24.64. [303] 

What was that amount? A. $2464.99. 
I thought you said $24.64? 

It shows at that meeting that there was also 
taken up some settlement in regard to the land Mr. 
Woldson bought at tax sale in Mirror Lake, an 
amount of $2464.99 that was overpaid by Mr. Wold- 
son, said amount was ordered paid. 

A. That is what it shows. 

Q. You know that, there had been an overcharge 
to Mr. Woldson and that he had overpaid and you 
ordered it paid back to him? 

A. I wouldn’t say that. 

You voted for that? A. Yes sir. 

You didn’t know what it was for? 

I don’t know now. 

. You don’t know other than what, 7s shows 
on its face? A. No sir. 

Mr. Whitla: That is all. 

Judge Hunt: That is all. 
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being called as a witness on the part of the defend- 
ants after being first duly sworn, testifies as 
follows: 
Direct Examination 

By Judge Hunt: [304] 

Q. Where do you live Mr. Zimmerman? 

A. Bonners Ferry. 

Q. First, give your name to the Court and for 
the reeord. A. Frank Zimmerman. 

Q. How long have you lived in Bonners Ferry? 

A. About thirty-three years. 

@. Did you become Commissioner of Dramage 
District number one in 1925? Ay Yes sine 

Q. How long did you serve? A. Until 1933. 

Q. Did you own land at one time in the bottom 
of Mirror Lake? A. Yes sir. 

Q. How long did you own that land? 

A. I think I got it in 1923 and I think I let it 
go somewhere in 1930 or 31. 

Q. You let it go back for taxes? A. Yes sir. 

@. How many acres? 

A. Something over 150 aeres. 

A. That 150 acres is in this vieinity we are talk- 
ing about? $A. Yes sir. 

Q. It is some of this land? A. Yes sir. 

[305] 

Q. Do you own any land in Drainage District 
number one? 

A. ‘Ten aeres adjoining this property and twelve 
on the other side. 
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Q. Did you attempt to drain this land while you 
were Commissioner of Drainage District Number 
One? A. Yes I did. 

Q. Tell the Court what the Commissioners did, 
what they did in an effort to reclaim this land while 
you were Commissioner between 1925 and 1933. 

A. There was a lot of effort made. 

Q. Just tell the Court. 

A. We all tried to do the best we could on all 
of that land. We tried something, and if it didn’t 
work then we did something else. 

Q. Did yon bnild ditches? 

A. Yes we dug ditches. We spent lots of money 
trying to get some results and we did get a little 
result but not enough to justify us in keeping going. 

Q. Did you builé laterals? 

A. Yes sir, we dug laterals with the dragline 
and also by hand. 

Q. Were you on the Board when you built a 
dredge? A. Yes sir. 

Q. And when you used some powder? 

A. Yes sir. [3806] 

Q. Where did you use this powder? 

A. On my place and some on the ditch below and 
some on the Oscar Davis place. 

Q. Would it make good ditches, or bad? 

A. J would not recommend it for use all of the 
time. We got some good ditches and some not so 
good. 

Q. Who put in the rim ditch? 
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We put that in. 

The District, or the property owners? 

Yes sir. 

And it was paid for by the District? 

Yes, I think so. 

Did you operate a dragline in there? 

Yes sir. 

Tell the Court the result that vou obtained 
im using the dragline? 

Mr. Whitla: Establish the time please. 

Q. Between 1925 and 1933? 

A. That is the only time I was commissioner. 

Q. Yes, what result did you get from the use of 
the dragline? 

A. In some places we had a ditch and in some 
places we didn’t. Our ditches would slough right 
in after the dragline moved on. Sometimes right 
while we were digging, and lots of times they would 
get past a place and then it would slough in. 

Q. Any springs in that vicinity? [307] 

A. Yes sir, lots of springs all through there. 

Q. Did you ever do any soundings to try and 
find out how deep the bogs were? 

A. I put one pole in there fifteen feet with my 
hand. I must have hit an open spring there. 

Did you put down a pipe in there any place? 
I did. 

What was the result of that? 

I got water. 
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Q. What was the result, when you got, water? 
A. It eame out on the ground. 


Q. Out through the pipe? A. Yes sir. 
Q. Did you invest any money of your own in an 
effort to reclaim that land? A. & did: 


Mr. Whitla: Objected to as incompetent, irrele- 
vant, and immaterial and not an issue in this case. 

The Court: I have allowed the plaintiff to go 
back to a time before these two defendants were 
Commissioners, only as to what the conditions were 
up to the time they went in office to see what, con- 
ditions confronted them. Plaintiff claims here that 
they didn’t do anything to correct the condition. I 
think this is proper to show the physical conditions. 


[308] 
Q. Did you spend any money of your own in 
an effort to reclaim your land? A. I did. 


Q. How much? 

A. I think I have better than $6,000.00 in there 
that I spent. 

Q. What was done there? 

A. I hired men to dig ditches, of course on one 
side there was quite a lot of brush on the low 
ground. 

Q. Anything else? 

A. I had men in there ditching and plowing and 
trying to cultivate some of the ground. 

Q. After you plowed it did you seed it? 

A. Yes sir. 

Q. What did you plant? 
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A. Timothy and alsike? 

Q. Were you able to harvest it? ae Nomsir. 

Q. Did the tules and eat-tails come in? 

A. Yes. 

Mr. Whitla: Objected to as leading. 

The Court: Yes, it was somewhat leading. 

Q. How old are you Mr. Zimmerman? 

ie io. 

Q. During the time you were Commissioner, did 
you as a property owner—strike that please—Dur- 
ing the time you [309] were Commissioner state 
whether or not a double assessment was levied in 
this Mirror Lake District for the purpose of drain- 
ing that land? 

Mr. Whitla: Objected to as meompetent, irrele- 
vant and immaterial for the reason that no double 
assessment could be legally levied. 

The Court: We are not questioning the legality 
of it at this time, this or any other assessment. He 
is only showing what was done in trying to drain 
this particular district. It is not a question of 
whether this assessment was legal. 

Mr. Whitla: I make the further objection that 
the record of the assessment would be the best, evi- 
dence. 

The Court: Of course, you are right on that. You 
ask now if the assessment while he was Commis- 
sioner was a double assessment. 

A. I think there was. 
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Mr. Whitla: Now I move to strike the answer of 
the witness. | 

The Court: He is telling what is in his mind. He 
says he thinks there was. I will allow it to stay in 
the record. He speaks from his best memory now. 

Q. Referring to the minutes of Drainage Dis- 
trict number One, being the instrument marked as 


EXHIBIT 26, 


I will [310] ask you if that is a part of the minutes 
of the Commissioners meeting of September 7, 1928. 


A. Yes sir. 
Q. Referring to this portion of it: 

‘‘A motion was made by A. B. Ashby sec- 
onded by Frank Zimmerman that about 1600 
acres be classified as class number 2, and be as- 
sessed at the rate of two per cent, to four per 
cent extra to be known as the booster pump 
expenses.—— 


Mr. Whitla: —now I object to that as incompe- 
tent, irrelevant and immaterial, it is too indefinite 
and uncertain and not being a levy authorized. It 
does not show any statement of any amount, and 
eannot be certified to the County Auditor as a 
levy: 

The Court: I think he should be allowed to finish 
his question. 

Q. Continuing with this minute: 

‘‘A resolution was also passed that one hun- 
dred acres belonging to Frank Zimmerman, 


S. M. Bawman, et al. 391 


(‘Testimony of Frank Zimmerman.) 
forty acres belonging to Oscar Davis and 
twenty acres to Martin Peterson and twenty 
acres belonging to Simon MeDonald, be ex- 
empt from paying at present.’’ 


Motion was made by Frank Zimmerman and sec- 
onded by Mr. Ashby and carried and then there was 
a motion for adjournment. 

Mr. Whitla: We object to that as incompetent, ir- 
relevant and immaterial. It is too indefinite and 
uncertain and does not show any amount to be 
realized. [311] It shows that some 1600 acres should 
be assessed two to four per cent and that certain 
lands were exempt, and it is not a resolution to levy 
any amount whatever. 

The Court: It shows that land was exempt. 

My. Whitla: It doesn’t show what land is to be 
assessed. 

Judge Hunt: It shows that there is to be a two 
to four per cent extra levy. If this was approving 
the levy we would concede his objection. They come 
in here and say that these two defendants do cer- 
tain things, now this testimony just, shows the gen- 
eral intent to show that the Commissioners did cer- 
tain things to try to comply with certain Orders 
and to try and drain this land. This man was a 
Commissioner and at that time he said we will as- 
sess this property two to four per cent more to try 
and drain this land. 

The Court: I will allow it to go in, it goes merely 
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to the weight, of the testimony. 
Judge Hunt: We offer it in evidence. 
The Court: Yes, it may be admitted. 
Judge Hunt: That is all, you may cross examine. 


Cross Examination 

By Mr. Whitla: 

Q. To what 1600 acres did that refer to? 

A. What 1600 acres, why that didn’t refer to 
1600 acres. [312] 

Q. It says that about 1600 acres be classified as 
class number 2. 

A. ‘Phat is the different classification of land in 
this district, if you want to look it up you can. 

Q. What 1600 acres were you referring to as 
classification number 2. 

A. That was Mirror Lake, there was more land 
than there is now. . 

What land did it cover? 

J wouldn’t know that. 

In what section was it? 

I eannot give the section. 

What land is it? 

Well, down here is some land with timber 
brush on it. 

What land is it? 

Doctor Stenberg had some in there. 

That land was in Section Thirty? 

Well, he has a little timber land in there. 

That was included in that 1600 acres? 
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A. I don’t know. I don’t remember just where 
that, 1600 acres was. There are different parcels of 
land in there. 

Q. You were going to make a levy at the rate of 
two per cent on some and four per cent on some? 

A. ‘That was on my own land. 

Q. This says two per cet to four per cent. 

A. Yes sir. [313] 

Q. What land were vou to assess at two per cent 
and what, land at four. A. I don’t know. 

Judge Hunt: That 1s objected as simply quibbling. 

The Cow't: He answered that he didn’t know. 

Q. One hundred acres belonging to vou was 
exempt from this? A. It was put back on. 

Q. The resolution mentions 100 acres belonging 
to Frank Simmerman, forty acres belonging to 
Davis and 20 acres belonging to McDonald and 
twenty acres belonging to Peterson, and being ex- 
empt from paying at the present time. 

A. Yes sir. 

Q. Then you got a hundred acres exempt from 
paying anything at the present time, that is correct 
isn’t 1t? 

The Court: It, reads that way, and he said this is 
the minute of the Board, let’s get along. 

Q. You say that you stuck a pole down fifteen 
feet at one place? 

A. That was on the line of Oscar Davis and my 
land. 

Q. Where abouts? 
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A. In the swamp. If you want me to I could 
take you to the place. 

Q. Yes, I would like to know where it is. 

A. I cannot tell where it is, in what forty or 
what hundred acre patch. [314] 

Q. Can you tell us what quarter section ? 

A. No sir. 

Q. You got a spring there by putting a pipe in 
the ground? A. Yes. 

@. And the water ran in the pipe? 

A. Yes sir. 

@. Where was that? 

A. That was in the swamp. 

@. Where abouts was it? 

A. Close to the Great Northern railroad. 

Q. There is a lot of water comes down from the 
ills? A. Yes sir. 

Q. There is a lateral ditch to catch that water 
there? A. Yes sir. 

Q. And without that lateral ditch you would not 
be able to drain that land below that at all, or it 
would be very hard to do that? 

A. It isn’t drained now with the ditch. 

Q. When was that lateral ditch put in, the rim 
ditch? A. When was it put in. 

Yes, when was it built? 

That was in my time. 

When? 

I cannot tell you the year, the dates these 
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things happened, but you know it is there and I 
know it is there. [315] 

Q. But I don’t know when it was built. 

The Court: He has said that, he doesn’t remember 
the dates. 

Q. You spoke of a dredge, you built a suction 
dredge,—a dredge with a pump on it. 

A. Yes sir. 

Q. That is the dredge you referred to? 

A. I don’t know whether it was just at that 
time, but. we built a dredge and we used it. 

Q. You could use that in some places and in 
some places you couldn’t, is that right? 

A. Yes sir. 

Q. Durmg your time as Commissioner did you 
ever get the water off Mirror Lake and complete 
that work? A. The surface water we did, yes. 

Q. How long did that surface water stand on 
there? A. Some years there was no water there. 

Q. What years was that? 

A. I am not telling the dates. I don’t know, but 
there was several years that the water was on there 
in the spring. 

Q. Every year there was water standing over 
the bottoms in Mirror Lake? 

A. Some years there was no surface water that 
I remember. 

Q. You remember that? 

A. Yes, last year I remember. 

Q. A year ago that is correct, but during your 
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time as [316] Commissioner, you have not been 
commissioner for about nine years? 

A. That is about right. 

Q. That land was sold in 1932? 

A. That’s right. 

Q. Your Jand was not reclaimed so that it could 
be used. A. I had a few patches. 

Q. Was it better toward the last, that is, was it 
getting better? 

A. I had that whole district, nearly all of it 
plowed. 

Q. They let the water come back in? 

A. The water was always there. 

Q. Did you plow it after the booster pumps were 
put in? 

A. I don’t remember when the booster pump 
was put in. 

Mr. Whitla: That is all. 

Judge Hunt: That is all. 


JOHN DAVIDSON, 


being called as a witness on the part of the defend- 
ant, having heretofore been duly sworn, testifies as 
follows: 
Direct Examination 
By Judge Hunt: 
Q. You are the same gentleman who testified be- 
fore in this case? A. Yes sir. 
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Q. I will ask you if at the request of Mr. Wold- 
son you [317] made a compilation from the books 
you have of District Number One, south of the 
booster pump ? 

A. I don’t understand that question. 

Q. Did you make a compilation of the money 
spent in Drainage District Number one, south of 
the Booster pump? Ay Ves™eir. 

Q. I will ask you if you compiled a statement of 
the Money spend on the Woldson lateral for the 
years 1933, 1935, 1937, 1938 and 1939 and 1940? 

om Yes sir. 

Judge Hunt: I will have these marked 27 and 28. 

Q. Handing you defendant’s exhibits 27 and 28 
will you look them over and tell me if that is the 
typewritten statement that you furnished being a 
record of the Secretary of District number one? 

A. This part here are the amounts of money 
spent and are taken out of my warrant stubs. Out 
of my records. 

Q. That is from the warrant stubs and it shows 
the purpose for which it was spent? 

A. These warrant stubs have been marked with 
the location where the money was spent. 

Q. And this is a compilation of it? 

A. Yes sir. 

Q. Exhibit 28 that was the money spent on the 
laterals in Drainage District number One, or what 
is it? [3818] 
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A. The money spent on the main ditch in Drain- 
age District Number One. 

Q. That is a compilation of the money spent on 
that ditch south of the Booster pump? 

A. So far as I can segregate it, it was. 

Judge Hunt: I offer it in evidence. 

Mr. Whitla: May I ask a question? 

The Court: Yes. 


By Mr. Whitla: 

Q. What do you mean by as far as you ean 
segregate it? 

A. I marked on the stub what it was for and the 
location where it was spent. 

Q. It was from that that you made the segrega- 
tion and made the exhibit? 

A. That, is where I made it. 

Q. Do you have those same stubs here so that I 
can see them? 

Judge Hunt: Objected to on the ground that it is 
not proper examination at this time. The Witness 
testified that he made them from his warrant stubs. 

The Court: Overruled, go ahead. 

Q. This first warrant here shows to Oliver 
Campbell, where is that shown on your stubs? 

The Court: He ean turn his stubs over to vou and 
you can check them during the recess. 

Mr. Whitla: I think I ean turn right to them. 

[319] 

Q. This warrant stub number 600 dated August 

15, 1933 issned to Oliver Campbell, Commissioner 
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District number 11, for rental of dragline fifty- 
nine days and charged to the maintenance fund, 
for $485.00, is that the one. A. Yes six. 

Q. That shows nothing else on the stub as to 
where it was used at any time during those 59 days. 

Judge Hunt: I make the objection that there 
is nothing on the stub to identify it at all. 

The Court: Now I will give von time to check 
all these stubs over, but you should do it when 
we take a recess. 

I will reserve ruling on this matter and I will 
give you time to take these stubs and check thei. 

Judge Hunt: hat is all I have of this witness, 
I offer the two exhibits. 

Mr. Whitla: And 1 will reserve cross examina- 
tion until the Court rules. 


ROY COPELAND 


being called as a witness on the part of the de- 
fendant, after being first duly sworn, testifies as 
follows: 

Direct Examination 
By Judge Hunt: 
State your name [320] 
Roy Copeland. 


Where do vou live? A. Bonners Ferry. 
What is your occupation ? A. Farmer. 
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A. Sinee 1927, the spring ai 1927, 
Q. How old are you? A. Thirty-six. 
Q. You are one of the defendants in this case. 
A. Yes sit. 
Q. At this time you are a commissioner of 
Drainage District Number One. 
AD eviessiy 
Q. When were you appointed Commissioner ? 
A. January 1940. 


Q. You qualified at that time. A. Yes sir. 
Q. Have been Commissioner of that District 
ever since. A, Yes sil? 


Q. Was the exact date of your qualification 
January 12? A. Jannary 2. 

Q. You were appointed January 2, and qualified 
January 12. 

A. Yes, I guess that is right. 

Q. Since you became commissioner of Drainage 
Distriet [821] Number One, I will ask you if you 
and the other Commissioners have done anything 
in an effort to keep the ditches open in the south- 
erm end of the District, known as Mirror Lake? 

A. Yes sir, we have been over them two or 
three times. 

Q. With a dragline? 

A. Yes sir, and over these shde areas I think 
that there have been two different times besides 
the times we were through the rest of the area. 

Q. I will ask you if vou ever asked permission 
to built this ditch around this slide area? 
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mM No sir. 

Q. Did you have a conversation with Mr. Wold- 
son. i NO™sIT. 

Q. What did vou do, if anything. 

A. We had our secretary write him. 

Q. What was that. 


A. We had our secretary write him. 

Mr. Whitla: We object to this, he said that 
there was a writing: 

Q. ——State whether or not Mr. Woldson re- 
fused to permit you to build a diteh around the 


shde area. 

Mr. Whitla: 
in our objection, he has said that there was a writ- 
ing and the writing should be produced. 

The Court: Have you that writing. [322] 

Eye No: sit, 

The Court: Does the Secretary have? 

A. He should have. 

Q. Do you know whether Mi. Woldson ever 
replied in writing, to the District? 

A. I cannot say. 

Q. You don’t know whether he replied orally 
or in writing? ee osm, IP cron t. 

Q. Explain to the Court the condition of these 
slides? 

A. ‘They are classified as slides, I wouldn’t call 
them exactly slides, because in slides the land 
slides, and it seems that after the dragline goes 
over this land it settles and it pops up in the bottom 


just a minute, we want to get 
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of the ditch every time it is gone over. If anything, 
it pops up a little worse right away after the ma- 
chine goes over it. 

Q. There is some testiinony that you could, in 
Mirror Lake, put in sheet piling and thereby hold 
the banks of the ditches up by that method. State 
whether or not it is practical. 

«A. In my opinion it is not practical. The out- 
side pressure will push the piling back out. 

Q. Is there any practical way of cleaning out 
these ditches other than with the dragline? 

A. Not to my knowledge. 

Q. State whether or not the dragline could be 
operated [823] on a ditch reinforced with sheet 
piling? A. Not a dragline. 

Q. How could it be cleaned. 

A. You could use a clam. 

Q. Is that a special type of dredge. 

Myr. Whitla: Objected to as leading. 

Q. What would be the effect of the laterals run- 
ning through sheet piling. 

A. Well, you would have to leave a hole in the 
lageing for these laterals to come in and it would 
make a weak place and leave a chance to cave in. 

Q. State whether or not there would be any 
filling in of the diteh with silt coming from the 
laterals ? Mees. 

Q. They would fill in. A. Yes sir. 

Q. How long were you a farmer in District 
One? A. Since 1927. 
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Q. Were vou familiar with the pumping in 


1927? A. Well, not very much, no. 

Q. Do you know whether they pumped con- 
tinuously. ma ior 1927, 

Q. Yes, 


A. I know they did not pump continuously, I 
know that. 

Q. What period of the year did they pump? 

A. They pumped during the spring and until 
after the crop [324] was taken in. 

Q. As a rule there was no pumping in the fall 
and winter. Le O. Sie: 

Q. Since you have been a Commissioner and 
since M1. Bauman has been a Commissioner, tell 
the Court what the policy has been in regard to 
pumping. 

A. Since I have been Commissioner the pumps 
run continuously, they are automatic, they run when- 
ever there is enough water for them to start. 

Q. very month of the year. 

A. Yes sir, every month of the year. They started 
im the fall of 1939. 

Q. State whether or not the year 1939 was a 
dry or wet year. a lit was a dry year. 
What type of a year did we have in 1940? 
Exceedingly dry. 

And what about 1941? 
The fall has been wet. 
And how about the spring? 
An exceedingly dry spring. 


>OPOPrO 


404 Martin Woldson vs. 


(Testimony of Roy Copeland.) 

Q. State whether or not you have more trouble 
with Mirror Lake in wet vears than in dry years. 

A. Well, I have never had much experience 
down there in a wet season. 

Q. Explain the type of water that collects im 
this area, whether it is surface water or spring 
water or what. [325] A. It is spring water. 

Q. Describe that to the Court. 

A. Springs come up in the fields. They are 
just in different places around there. When they 
open the laterals up they have to be dug directly 
in the spring, you cannot dig a lateral two feet 
from a spring and let it go into the lateral, it has 
to be tapped into the spring. The ground doesn’t 
give up the water that way. 

Q. Will you explain to the Court what type 
or area the surface water drained there. 

A. I don’t understand the question. 

Q. Explain to the Court the type of area there 
the surface water drains. 

A. There is a large area around this section, 
I] would say there are thousands of acres of land. 

Q. And the surface water runs where? 

A. It goes into the ground and comes out in 
this district. 

Q. Mr. Copeland, were you in the Court room 
when Mv. Woldson testified as to a conversation 
he had with you at your home? A. I was. 

Q. You heard his testimony in regard to that? 

AW) eS: Sit, 
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Q. Have you any recollection of sueh conver- 
sation with him? 

A. I had a conversation with him but it wasn’t 
all he said. [326] 

Q. State the conversation as near as you re- 
member ? 

A. He came and demanded some work done in 
this Mirror Lake area and I told him that I couldn’t 
see where we were financially fit to do it at that 
time. I don't remeniber what all was said at that 
time but that was the principal thing. 

Q. What in vour estimation of the money they 
spent, would be the percentage that is spent in this 
vicinity of Mr. Woldson’s land? 

Mr. Whitla: Objected to as incompetent, ir- 
relevant and nnmaterial. 

The Court: You are asking for only an ap- 
proximation. 

Judge Hunt: That's all. 

The Court: He may give that. 

A. Since I have been Commissioner approx- 
imately seventy-five per cent of the maintenance. 

Q. Seventy-five per cent of the money spent 
for the entire District. 

A. Has been spent for the benefit of this Mirror 
Lake. 

Q. How many acres would you consider as being 
in Mirror Lake area? 

A. I should judge six or seven hundred acres, 
maybe more. 
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Q. Were there any new pumps put in since you 
became Commissioner of District Number One? 

A. Yes, we installed three new pumps. [327] 

Q. What are they? 

A. Two new forty horse power pumps at the 
headgate and one new booster pump. 

Q. This booster pump is used for pumping 
water from Mirror Lake. 

A. The new unit, yes. 

Q. When was that installed. 

A. In the fall of 1940. 

Judge Hunt: That is all, you may examine. 


Cross Examination 
By Mr. Whitla: 

Q. Now this booster pump that you say pumps 
water from Mirror Lake, how long is the canal 
leading water to this pump? 

A. Approximately two miles. 

Q. The booster pump is situated about where. 
This is the Simon MeDonald land (indieating). 

A. And this is the road (indicating). 

Q. Yes. 

A. When it@i@in here Cndicatime). 

Q. This lateral runs south from the booster 
pump and crosses to the southeast corner of this 
line here by the road? A. Yes sir. 

Q. And follows up threugh seetion five,—sec- 
tion four, to section 33, goes up and winds around 
herve in seetion 28 and drains the Mud Lake district. 


[328] 
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A. It comes over here (indicating). 

Q. Take it this way. It begins over in the 
Southeast quarter of Section 28 and runs west to 
the southwest quarter of section 28 to the corner,— 

A. No it stops in here (indicating). 

Q. Where does it stop? 

A, About a half mile from this section line. 

Q. Which section line? 

A. I think this lme here (indicating). 

Q. It goes up through section 33, the northeast 


quarter, 

Ne this is Bauman’s land. 

Q. Yes, it goes across Bauman’s and turns here 
(indicating). A. Due west. 

Q. And it drains all this territory in section 33, 
section + and 5 and part of section 287 

A. There is nothing here (indicating) to be. 


dvained. 
Q. It drains all south of the S & I territory here 
in section 28 and in here is Mud Lake. 
A. In here (indicating). 
Q. The northeast quarter of section 33. 
A. Yes. 
Q. It is the only drainage for section 33. There 
is no other. A. No stv. 
And no other drainage for section 4. 
No sir. [829] 
No other drainage for section 5. 
No siv. 
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Q. No other drainage for the south half of 
section 32. 

A. No other drainage, but nothing to drain. 
And it also drains land in section 6. 
Fatt sole 
That makes about how many thousand acres? 
Well that is kind of hard to answer. 
Somewhere around 2200 to 2500 acres? 

A. Ave you asking for the spring drainage or 
the summer drainage. 


oS eS 


Mi. Hunt: May we have what section he refers 
to now, 

Mr, Whitla: We just pomt out on the map. 

Judge Hunt: The record is very confusing on 
this now. 

Q. This main drainage ditch drams about 
twenty-five hundred acres of all kind of draimage 
within this district? 

A. Yes, when there is anything to be drained. 

Q. This drainage ditch that you spend about 
seventy-five per cent of your money on. 

A. No siz, not all of that ditch, I didn't mean 
that. 

Q. Well now, tell us what money vou spent in 
1940 on this Jand in the old Mirror Lake Section, 
for cleaning out the ditch, exclusive of pumping. 

A. <All the money we used for the dvaghne for 
1940 was in [830] that area. 

Q. And that was two days work. 

A. I thmk there was more than that. 
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Q. How many times did you clean out these 
slides. A, In 1940. 

@. Yes. A. I think there was three times. 

Q. Mr. Woldson asked vou to clean the ditch out 
and vou made an order and put a limitation that 
there was only two days work to be done? 

A. When was that. 

Q. In 1940. 

A. I don’t remember that. It might be but I 
dont remember it. 

Q. On the 10th of August you passed a resolu- 
tion that you would clean these ditches provided 
Mr. Woldson would cash your 1941 warrants,— 
maintenance warrants. 

A. Yes, that was in August 1940. 

Q. That is the resolution. There was a letter 
from Mr. Woldson and the same was ordered done 
provided Mr. Woldson would cash the 1941 Main- 
tenance warrants. A. That’s right. 

Q. Do you remember any time that Mr. Woldson 
requested you to clean out that slide or those slides 
and you added a limitation of two days, that the 
dragline could only work two days there? 

The Court: He said a few minutes ago [331] 
that he didn’t remember. 

Q. What did you spend in money besides these 
three times you cleaned out this slide in Mirror 
Lake. 

A. In August 1940, the dragline started at the 
booster pump and went south and east to this junc- 
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tion, through the slide area and from there it was 
dlead-headed back north to the S & I railroad junc- 
tion, north to the booster pump,—from there the 
main ditch was eleaned back to the Booster pump 
again. This was for the purpose,—Mr. Woldson had 
informed us if we cleaned that out we might be able 
to elhminate pumping all of the time with the 
booster pump and we were trying to cut down the 
expense of running the booster pump. 

Q. Between what dates was that. 

A. Between August 10 and September 6. Those 
are not the exact dates but close. 
What was the expense on that? 
I cannot say exactly. 
Does your Secretary have the record ? 
The bills were paid. 
Does the Secretary have the record. 
I think so. 
That was generally to assist all of the land 
that main lateral drained ? 

A. That was not. That was for the purpose of 
draining this Mirror Lake area and nothing else. 

[332] 


OrPorore 


Q. ‘That ditch does drain other land. 

A. Wee 

Q. There was a slide that backed water up under 
Mr. Woldson’s land. 

A. There are slides but it doesn’t back the 
water up. 

Q. Doesn’t back the water up. 
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A. The ditch is deep cnough to not back it on 
the land. 

Q. It stands about two feet in the ditch. 

He Yes sir. 

Q. And the ditch is three or four feet deep. 

A. Six or seven feet deep and nine feet in other 
places. 

Q. Where is the ditch nine feet deep. 

A. <At the Booster pump. 

Q. Lam inquiring about the ditehes in Mirror 
Lake. A. No ditches that deep there. 

Q. Can you tell us in Dollars and cents how 
much vou spent in Mirror Lake. 

=. i ‘aniiot. 

Q. Now vou say that you put in three new 
punnips, two at the headgate and one at the Booster 
pump. ® Yes sie 

Q. When was that. 

A. The Winter of 1940, or January or February 
1941. 

Q. The two at the main headgate were for the 
entire District. A. Yes sir. [333] 

Q. The Booster pump took care of all the water 
that came through that main lateral? 

A. Yes sir, it had to. 

Q. You say that the pumps run all of the time 
now. When were these new pumps that run all 
of the time installed? A. The new pumps. 
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A. Weight on the bank causes it to go down 
and dirt from the bottom comes up. 

Q. Weight on it causes it to come in from the 
bottom of the ditch? 

Judge Hunt: Objected to as repetition. 

The Court: Yes, it is, but go ahead, we will save 
time. 

A. Yes sir. 

Q. Now, Mx. Copeland, if you don’t know the 
amount of dollars and cents spent in this district, 
you cannot say that seventy per cent is spent in Mir- 
vor Lake. A. That is just an estimate. 

Judge Hunt: May I correct the record, he said 
before that there was seventy-five per cent, and 
Mr. Whitla asks about seventy per cent. [336] But 
how do you that if you don’t know the entire cost? 

A. Everything that has been done is in that 
section since I have been Commissioner. 

Q. The rest of the District is old and takes lots 
of work as it gets older? A. Yes sir. 

Q. And you have refused to do work other than 
you have testified to? 

A. I think there is a record that shows the same 
way that I testified. 

Q. You passed a resolution stating that, in sub- 
stance, that this land was of such a character that 
it wasn’t worth the expense of the work, or words 
to that effect, didn’t you? 

A. I don’t remember. 
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Q. I call your attention to exhibit 3. You passed 
that resolution? Mes ji omess .so. 

Q. You knew at that time that a good part of 
that land of Mr. Woldson’s that he was asking you 
to drain, was subject to be plowed, and that he was 
getting it ready for cultivation ? 

A. I knew that the district spent fifteen hundred 
dollars on it. 

Mr. Whitla: Move to strike that as not respon- 
sive, 

The Court: It may be stricken. [337] 

Q. You knew that Mr. Davis was getting a good 
portion of that land ready for cultivation. 

A. I knew that he was doing some plowing. 

QM. Did vou go over that to see if it was dry? 

A. J think I was there in the spring of 19-40. 

@. What time. 

A. It was either the first of May or the first of 
April. 

Q. What was the condition of the land Davis 
was plowing then ? 

A. J wasn’t on that part that he was plowing. 

Q. Were you there previous to the time the diac- 
line was around there in 1940? A. No sir. 

(). Could vou see that it was capable of being 
plowed at that time or not. A. I eould not. 

Q. If you didn’t know the condition in 1939, 
why did vou say that the work was doing no good? 

Judge Hunt: Objected to as being areumenta- 
tive. 
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The Court: Overruled. 

A. - knew that the dragline had been through 
there in the fall of 1989 and you could see that the 
ditches were filling up as fast as they dug them out. 

Q. Did you know how high the water stood in 
the ditches before the dragline went through ? 

A. Nosir, Pavonldnt kiew. [i335] 

Q@. Did vou know that after the dragline went 
through that the water got low enough so that they 
could plow? A. No sir, I wouldn’t know. 

Q. Did vou know that the water has been get- 
ting lower since 1939 ? A. Nosiv. 

Q. Do you know that part of the main laterals 
have not been cleaned out ? 

A. I think they were all gone over 1n 1939. 

Q. Mr Whitla: That is all. 


Redirect Examination 
By Judge Hunt: 

Q. Counsel has interrogated vou in regard to a 
certain action taken in August 1940, at which time 
you asked Mr. Woldson to cash the maintenance 
warrants for 1941. Why did you ask him to cash 
the warrants ? 

A. We didn’t have any money to clean the 
ditches. 

Judge Hunt: That’s all. 


Reeross Examination 
By Mr. Whitla: 
Q. You didn’t limit it to that area? The area 
vou spoke about? A. To these laterals. 
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Q. You knew that vou hadn’t paid the warrants 
that Mia. Woldson bought in 1938. 

Judge Hunt: Objected to as immaterial. [339] 

The Court: We may answer. 

Q. You knew that they hadn’t paid My. Wold- 
son's warrants for work in 1928 under these orders 


E 1 couldn’ § sav. 

Q. Did you know how many he held? 

eee 0 S11". 

Q. And how far back they ran? 

x. No sir. 

Q. Did vou investigate to find out ? 

2 No siz, | conldu’t say. 

Q. Did anybody make any statement as to the 


indebtedness to Mr. Woldson, that he advanced 
money for? 

Judge Aunt: Objected to as cumulative, and im- 
material. 

The Court: Sustained. 

Mr. Whitla: That’s all. 

Judge Hunt: That’s all. 
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being called as a witness on the part of the defend- 
ant, after being first duly sworn, testifies as fol- 
lows: 
Direct Examination 

By Judge Hunt: 

Q. State vour name? A. S. M. Bauman. 

Q. Where do you live Mr. Bauman? 

A. Bonners Ferry. [340] 

Q. You are a commissioner of Drainage District 
Number One. A. Yes sir. 

Q. How old are you Mr. Bauman? 

A. Sixty-five. 

Q@. How long have vou lived in that vicinity? 

A. Since 1902. 

Q. How long have you owned property in the 
District ? A. Since 1904. 

Q. Before the District was organized ? 

A. Yes sir, I owned that same land. 

Q. You were appointed Commissioner of the 
District in June 1939. A. Yes sir. 

@. And are commissioner now. A. Yes sir. 

Q. What is the condition of the tule and cat-tail 
land in Mirror Lake? 

Mr. Whitla: Objected to, the question itself in- 
ferring that it is all tules. 

The Cont: Just identify it. It is sustained as 
to the form of the question. 

Q. State the condition of the bog land in the 
southern end of the District ? 
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A. I wasn't there in 1941, in that part of the 
district. 

Q. Idon’t mean in 1941. At any time. 

A. It was swamp. [841] 

Q. It was a swamp. 

A. Yes, before 1939 I never had anything to do 
with it. I wan’t there to speak of, only around the 
edges and it just appeared hke a swamp. 

Q. After vou beeame Commissioner you went 
down there. A. Yes sir. 

(). Tell us the status of it at that time. 

A. That was in the fall. Parts of it was drving 
wp and others was nurey and soft. 

Q. What caused it to be wet. 

A. Springs all around there. 

Q. Those springs extended over how large an 
area. 

A. Well, practically everywhere I have been over 
that part of the lake area. 

Q. On the edge of the low land, at the foot of 
the hills, all around the sonthern end, what is the 
condition of the springs? 

A. J have not been in the southern end any great 
extent only between the subway and where Osear 
Davis goes into his place, that is very swampy. 

Q. From the springs. 

A. Yes, from the springs. 

Q. Is the a large area of hillside where the snow 
runs off, when it melts that it runs to the District 2 

A. Right there there isn’t, but as you go further 
east [342] there is more hillside. 
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Q. That surface water drains to the Dis- 
iret A. Yes, it cannot go anywhere else. 

Q. Where was,—strike that,—were you familiar 
with the old Booster pump. A. Quite so. 

Q. What was that used for? 

A. To raise the water out of the sump and 
throw it over the dam to the ditch below. 

Q. How high does that raise the water? 

A. Around eight or nine feet. 

Q. Were those pumps changed at any time re- 
cently ? 

A. In 1939 when I went on the Board we had 
a pump that was connected up with two motors, 
fifty horse electric motor and a fifteen horse power 
motor. When there was lots of water we used the 
fiftv horse motor and when there was just a little 
water we used the fifteen. We put m a new one in 
1940 about the first of the year. 

Q. What type of motor was that? 

A. Fairbanks-Morse. 


Q. Is that pump automatic? A. Yes sir. 

Q. Prior to that time had you had any auto- 
matic pump there? A. Not there, no sir. 

Q. How does that run, as to months and seasons. 

A. The new one. [343] 

Q. Yes. 

A. That depends on the flow of water. 

Q. Is it available to run every day of the year? 

A. Yes sir. 
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Q. Does it run every day, if there is water? 

Ex, “Wes sit: 

Q. That is, if there is water in the sump? 

A. Yes. 

Q. For how long has that automatie pump been 
there? 

A. We started it about the first of the year 
1940. I cannot say whether it was late in December 
of the first of January 1941,—I mean in 1940. 

Q. In 19389 did vou have that pump run winter 
and summer. 

IT don't think it ran all the time until 1939. 
Did it run in the winter of 1939? 

Yes sit. 

Why did you pump in the winter? 

The principal reason is because the Kootenai 
Power Company 

Q. The question is why did you pump it 
out of Drainage District number one in the winter 
time? A. To get rid of the water. 

Q@. Prior to 1939 had the Commissioners done 
any pumping m the wintertime? 

A. I don't think so, not to my knowledge. 

Q. Now, Mr. Bauman, since vou became Com- 
missioner state [3844] whether or not it is customary 
for the Commissioners to clean out the main ditches 
in Mirror Lake? 

A. Yes sir, that is the height of our ambition. 

Q. That was the custom. 
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A. Yes, it was our ambition to keep them clean. 

Q@. How did you do that. 

A. We have gone through from the booster 
pump to the junction in 1940, 1941 and 1939. In 
1941 we went quite a bit further and at intervals 
we had slides cleaned out. When the dragline was 
operating on the south side of the main ditch when- 
ever it would come handy to reach in and clean 
out these slides it was done, we would have that 
done. 

Q. How often was that’ done in 1941, 1939 and 
1940? A. In 1940 it was done twice. 

(Ting O39. A. Cleaned it out once in 1989. 

Q. Have you cleaned it out this year? 

oe Yes sim 

Q. More than once. 

A. Yes sir, three times, a part of it. 

Q. IT will ask you whether or not you had a 
eonversation with Mr. Woldson relative to building 
a ditch so that you would by-pass these slides? 

A. No sir, but the three commissioners went out 
there after we received a communication and looked 
over the [3845] situation. We didn’t see how we 
could do any good cleaning it out and we decided 
to build a ditch alongside of it. 

Q. Was that done? 

A. No sir, we asked our Secretary to explain 
the situation to My. Woldson. | don’t know whether 
he did that in writing but he reported to us. 

Mr. Whitla: We object to this unless it was 
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in writing, if there was a coversation it would 
Judge Tint: let me ask another question. 
Q. Was the reply to you and Mr. Copeland in 

writing from Mr. Davidson ? 


#%. No sir, it was oral. 

The Court: If this is lost of course they can 
give secondary evidence. Mr. Whitla is objecting 
now that the correspondence between the Secretary 
and Ma. Woldsou ought to be produced. 

Of course, if they know of no such writing they 
can give the oral testimony. What does the Secre- 
tary say abont this? If he wrote to My. Woldson 
of course, that writing should be produced. 

Q. Mr. Bauman, would you be able to make an 
estimate of the approximate amount of your main- 
tenance fund that has been spent during the years 
1939, 1940 and 1941 in what we have been discussing 
as this Mirror Lake [846] district ? 

Mx. Whitla: We object to this unless he knows 
how much the maintenance fund was. 

The Court: He may answer this question. 

Q. My question is if you are able to estimate 
the approximate percentage that was actually ex- 
pended in the Mirror Lake section? 

A. While I was in in 1939, after I was appointed 
on the Board, practically all the work we did was 
in that end of the district. 

Q. What about im 1940. 

A. In 1940 it covered more of an area. I should 
say that half of the work we did was in that area. 
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Q. What about 1941? 

Mr. Whitla: We make the objection to this ques- 
tion that 1941 is not involved im this litigation. 

The Cowrt: He says it is not involved here. 

Judge Hunt: They said that the Commissioners 
never did anything in this area. 

The Court: He may answer. 

Q. What was done in 1941? 

A. Well, I would say that half of our work was 
in that area in 1941. 

Judge Hunt: That is all. [847] 


Cross Examination 
By Mr. Whitla: 

Q. When you say one-half was in that area, do 
you mean from the booster pump through the main 
ditch? A. Yes sir. 

@. That main ditch drains more than half of the 
district,? 

A. I am speaking of the part of the main ditch 
we cleaned in 1941. 

@. That allowed all the water to flow from the 


Booster pump? A. That is true. 
Q. Drainage goes through that from over half 
of the district? A. Yes sir, half of the district. 


Q. From the Booster pump? 

A. Half of the district back of the booster 
pump. 

Q. Doe you know how much maintenance was 


spent, or how much the maintenance fund was in 
1941? i 
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A. No sir T couldn’t tell off-hand. I didn’t have 
reference to the maintenance fund. I had reference 
to the work we did in the ditch. 

Q. Do vou know how much the maintenance 
fund was in 1940? A. No siv. 

Q. Do you know whether you spent half of the 
maintenance fund in that district? 

A. I said we did half of the work there. 

Q. Do you figure that on the basis of the mainte- 
nance fund ? 

A. Figured on the mileage we cleaned out. [348] 

Q. You figure you cleaned out fifty per cent of 
the mileage in that area? 

A. For that part of the district, benefiting that 


Q. Do you know how much you spent? 

A. In cleaning out, the ditches in 1941 [ do. 

Q. How much? A. A thousand dollars. 

Q. You levied in 1940 for 1941? A. Yeg sir. 

Q. Do you know how much that levy produced ? 

Judge Hunt: I object to this it is not the best 
evidence. I ask for the same objection that Mr. 
Whitla made when I asked about the levy. 

The Court: Yes, you objected to this same ques- 
tion. Sustained. 

Q. One thousand dollars would not make more 
than one-ninth of the total maintenance you levied ? 

Judge Hunt: Objected to as argumentative. 

The Court: Overruled. 
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Q. One thousand dollars would not make more 
than one-ninth of the amount you levied for 1941? 

A. Yes, it would be more than that. 

Q. Your levy was nine thousand dollars for 
maintenance that year? 

A. Not for maintenance. 

Q. How much was it? [349] A. In 1940. 

(. Levied in 1940 for 1941? 

A. We had 444% for maintenanee and 514 for 
bonds. 

Q. That assessment was on a_ valuation of 
$204,000.00. 

Judge Hunt: Objected to as not proper cross ex- 
amination and not the best evidence. 

The Court: Overruled. 

Q. 446% on $204,000.00? 

A. I don't know about that. 

Q. Do you know how much maintenance tax Mr. 
Woldson paid on this land which he owns, which 
is in controversy here? 

Judge Hunt: Objeeted to as wholly incompetent, 
irrelevant and immaterial and not proper cross ex- 
amination. 

The Court: The record is the best evidence. 

Judge Hunt: That is my objection. 

The Court: He gave it in comparison only to the 
work he did under the assessment, and not as to 
the amount, of the assessment under this levy. 

Q. In 1940 what work did you do in this Mirror 
Lake Section? A. You mean the cost. 
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Q. What work did you do? 

A. From the S & I to the booster pump and on 
down to the junction. 


Q. Who did that work? A. The District. 

[350] 

Q. Who did the work for the District, who ran 
the dragline? A. Ed Littlefield. 


Q. Did Mr. Woldson do any work that vear 
cleaning out these ditches? 

A. Not on the north side of the main ditch. 

Q. This main lateral that begins out at the 
booster pump and runs three or four miles? 

A. What little work he did there he was paid 
for by the district. 

Q. Do you know what work he did? 

A. He did several days work there while he had 
charge of the dragline on the south of the main 
diteh. Whenever he got to where there was a slide 
we asked him to clean it ont. | 

Q. Did you do any work on the dragline laterals 
outside of the main ditch? 

A. On the Mirror Lake Area. 


Q. Yes. A. In 1940 vou mean. 
Q. In 1940 or 1941. Ae NO Si: 
Q. You refused to do that? A. Yes sir. 


Q. As a matter of fact, when you saw the man 
operating the dragline vou told him to stop. 

A. Nomi I didnt: [i351] 

Q. You told him that you wouldn’t pay him. 
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A. Yes, I told him when he got to a certain point 
the District was through. 

Q. And when he got to this point (indicating) 
you told him not to clean any further. 

A. No, we cleaned to the Great Northern right- 
of-way. 

Q. You didn’t clean out the rim ditch? 

A. PNos sir, 

Q. That rim ditch is necessary to keep the seep- 
age water from coming to the main diteh? 

A. I cannot tell much about this rim ditch. 

Q. When did you go down to the rim ditch? 

A. In the fall I was appointed. Down to the 
lateral gomg through to the Great Northern. 

Q. Did you notice what work there had been 
done at that time? A. Yes sir. 

Q. They had cleaned out the ditches. 

A. They tried but the ditches didu‘t look lke it. 

Q. Did you notice the condition of the land as to 
whether the land was wet. A. It was boggy. 

Q. Did you notice that they plowed that land 
the next year. 

A. Not the land I am speaking about. 

Q. Did you notice they plowed some of this 
land? 

A. Part of the land in that area, but not 4his 
particular land, no. [352] 

Q. Part of this land cleaned off in 19389 is now 
in cultivation. 

A. I am not very familiax with that side of the 
ditch. 
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Q. Why did vou put in the record that this land 
wasn't worth cleaning out. You passed a resolution 
to that effect. A. Would you show me that. 

Q. You passed the resolution shown on exhibit 
3. This part here (indicating) it says ‘‘moved by 
S. M. Bauman and seconded by Roy Copeland, re- 
ferring to Mr. Woldson’s letter of May LOth, 1940, 
demanding that the commissioners of Dramage Dis- 
trict Number One, immediately reditch the lands 
in parcel 1, 2, 3 and + owned by lim, the same 
being located in the south end of district one, ad- 
jacent to the Great Northern right-of-way, consist- 
img of swamp land’’, Mr. Woldson required you to 
rediteh that and keep it cleaned out. 

A. ‘That's what that says. 

Q. And it goes on ‘‘Whereas the Commissioners 
cleaned and deepened these ditches in November 
1939, at a cost of about $1500.00 same being paid 
only last week, and it is observed that this ditching 
has done very little good and the fact of Mr. Wold- 
son insisting that it be done over again within 
six months, is further proof of its failure. Also 
during the past eighteen years the Commissioners 
have made repeated efforts on this land, ditching 
and cleaning ditches at the cost of several thousand 
dollars.’ You put that in there? [853] 

A. J think we did. 

@. Did you go down to see if the ditches were 
doing any good there? A. We were there then. 
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Q. Did you notice that they were cultivating 
any of the land. A. Yes sir. 

Q@. And it goes on ‘‘It is further stated that 
several owners of sinilar lands east and north of 
Mr. Woldson’s land, along the Great Northern 
Right-of-way have never been able to reclaim or to 
crop their aeres, but have never asked the Commis- 
sioners to ditch for them as they realized that it 
would cost more than the land was worth.’’? You put 
that in there. A. It looks hike it, yes. 

@. ‘‘In view of these facts the Commnussioners 
are convinced that further reclamation in this or 
similar areas can not be accomplished except at 
prohibitive figures and further expenditures at this 
tune would be a waste of money.’’ That was your 
opinion. A. Yes sit. 

Q. That is the position you took? 

A. That was just the way we felt. 

Q. And for that reason you would not do any- 
thing further toward reclaiming it would you? 

A. That is a good reason. [354] 

Q. That was the reason you wouldn’t do any- 
thing further. 

A. We didn’t want to waste any more money. 

Q. You wouldn't do anything further toward 
reclaiming it? 

A. We didn’t waste any more money there. 

Q. All this land has been greatly improved over 
a period of years, and has been reclaimed. 

A. Yes sir. 
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Q. Only a few vears ago the land referred to 
as Simon MeDonald’s was quite wet and swampy 
so it couldn't be cultivated ? 

A. I couldn't swear to that, it was before my 
time. 

Q. You said that it appeared to be swampy but 
that in the fall you were there and part of it was 
drving up. What land did you refer to? 

A. I don’t get you. 

Q. You testified that you were not over that 
part of the District in 1941 I believe, and you 
testified that it was swampy in 1939, but in the fall 
a part of it was drying up. 

A. I think I made the statement that im 1939 
I went over to the dragline and saw it was swampy. 

Q. You said that in the fall part of it was drying 
up. I wondered what land you referred to? 

A. Little spots. I didn’t have any Jarge area in 
mind, I didn’t have reference to any large area. 

Q. What did vou refer to? [855] 

A. To where that lateral is we cleaned out, from 
the main ditch to the Great Northern trestle. 

Q. That was drying up? 

A. There was spots you step on without miring. 

Q. You say you never was in the southern end 4 

A. I said I was in certain part there from the 
subway over to where Oscar Davis goes up the hill 
there. 

Q. You said that the surface water along the 
bank there drains into the District. A. It does. 
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@. This lateral is to catch the surface water 
that springs up on it. 

A. Well, IT am not familar with it. 

Q. If you are not familiar with it how do you 
know about the effect of that? 

Judge Hunt: To which we object as being argu- 
mentative and not proper cross examination. 

The Court: Yes, it is argumentative. 

Q. Is there any place in the district besides the 
south end that it was necessary to put draghne 
laterals in? A. I cannot tell. 

Q. Do you know of any? A. In the District. 

Q. That is, is there any other part where the 
District put in dragline laterals leading from the 
main lateral. A. I cannot say that there was. 

[356] 

Q. <As a matter of fact you know there isn’t. 

A. There is a lateral through the Simon McDon- 
ald land, I don’t know how they were built. 

Q. And you know that in your own land they 
put a lateral ditch and they had to use sheet piling? 

i“. Yes there is some. 

Q. There is about two hundred feet. 

A. About that. 

Q. When was that put in? re ab), 

Q. That was when this work of reclaiming this 
land was going on? 

A. I cannot answer that, but I know it was in 
1928. 

Q. Who put that sheet piling in, in 1928? 
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Judge Hunt: Objected to as incompetent, ir- 
relevant and immaterial. 

The Court: He said the work is in there, let’s 
get along. 

Q. The District put that in? 

A, That is what we call the main ditch. 

Q. The District put that sheet piling in? 

A. Yes, it is in the main ditch. 

Mr. Whitla: That is all. 

Judge Hunt: No further examination. At this 
time I renew the offer of defendant's exhibit 14. 

The Court: What is it. [357] 

Judge Hunt: Part of the minutes of the Dis- 
trict, minutes of a meeting held on the 29th of 
October 1932, concerning the payment of $500.00 
over and above the $1000.00 they agreed to pay 
Mr. Woldson for work done on the laterals in Mir- 
ror Lake. 

Mr. Whitla: I object to this, it is incompetent, 
irrelevant and immaterial and not within the issues 
of this case. 

The Court: Just to show whether there was 
work in this District, just to lead up to the condi- 
tion of the District when these men took office. 
Overruled. 

Judge Hunt: There are attached to the plead- 
ings, certified copies of petition in the matter of 
Drainage District Number One of Boundary County, 
it is sworn to on the 27th day of July 1932, the 
petition of My. Woldson, and there is attached to 
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it a certified copy of response to the petition and 
certified copy of the Order signed by the District 
Judge dismissing the entire matter. I am a hittle 
in doubt as to whether I should ask that these be 
placed in evidence or be considered as being in 
evidence. 

The Court: Can he use the copies attached to 
the pleadings. 

Mr. Whitla: I have no objection to that. No, I 
don’t make any objection on the ground of the 
[358] certification, we have agreed on that. 

The Court: Now, what is. the other objection 
you have, 

Mr. Whitla: I object to this for the reason that 
it is incompetent, irrelevant and immaterial, and 
not admissible. It is res judicata, for any purpose, 
the petition showing that it was filed by the peti- 
tioner as owner of the bonds within the district, 
which bonds and interest were in default, and asking 
that the district proceed with its maintenance and 
clean out the ditches so that his bonds would be 
protected, there is a response to the petition and 
an order which order recites as follows: ‘‘Now at 
this time the Cowrt being fully advised in the 
premises does hereby order and adjudge that the 
said petition be and the same is hereby denied and 
petitioner is hereby granted leave to at any time 
renew the said petition and application or to file 
a new petition for other and further relief in con- 
nection with the said decree or any matters therein 
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covered.’ Our objection being that it shows upon 
its face that it was not decided upon its merits by 
the Court, that it was a matter where the question 
was reserved. It was a matter presented by Mr. 
Woldson as owner of $112,500.00 of the bonds with 
$4500.00 interest due, and we asked for a citation 
to require the Commissioners to keep this in good 
condition. [359] 

The Court: I am gomg to reserve ruling on 
these. 

Judge Hunt: We want to renew the offer of 
exhibits 27 and 28 it being the statements compiled 
from the records of the District concerning money 
spent on the laterals. 

The Court: I gave that permission before I 
think. I was wondering if Mr. Whitla wanted to 
cross examine further on the exhibits. 

Mr. Whitla: I would like to ask more questions 
on those. 

The Court: We will recess until this evening. 
I think we will meet at 8 o’clock and try and close 
this up this evening. 
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JOHN DAVIDSON 
Recalled. 
Cross Examination 
By Mr. Whitla: 

Q. When you were on the stand today you had 
a list that was headed Defendant’s exhibit 27, and 
at the top it says ‘‘money spent on Woldson’s 
laterals in 1933’ and exhibit 28 says ‘‘Money spent 
on inain ditch of drainage District No. 1’’ you 
said that those items shown there,—that the only 
way you could tell what it was spent for was by 
what appeared on the stubs of the [360] warrants? 

A. ‘That is correct. 

Q. Taking the first warrant to Oliver Campbell, 
warrant 600 August 15, 1933, for maintenance work, 
that doesn’t show where it was done. 

A. That is correct. 

Q. You have no other way of telling, except 
what appears on the stub of the warrant? 

A. That’s right. 

Q. Now, Warrant number 614 dated November 
24, 1933, Martin Woldson to pay for gas and ened 
of dragline, maintenance $500.00. 

A. That is correct. 

Q. Number 608 shows October 16, 1933, gas, 
labor ete., for cleaning ditch in Mirror Lake, main- 
tenance $500.00. A. That is correct. 

Q. Is there anything to show that any of this 
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work was done on Woldson’s lateral, exclusive of 
the main lateral from the booster pump. 

A. Nothing except what the stubs show. 

Q. This Mirror Lake Main ditch where does it 
begin and end? 

A. We consider that at the Booster pump, across 
section 5, 4, 33 and across up in section 28, that is 
all the Mirror Lake main diteh. 

Q. Then take the charge for Booster pump. 

[361] 

A. Most of them are on the Booster pump. 

Q. None of this was spent on any laterals of 
Martin Woldson’s outside of the main ditch. 

Q. Nothing except what the stub shows. 

Q. Number 700, April 2, 1935, S. Blankenship 
for services in 1934, four days moving dragline out 
from Mirror Lake, 1934 maintenance fund. That is 


what that was for. A. Yes sir. 
Q. For doing what it says, taking the draghne 
some place. A. Yes sir. 


Q. In 1937. Warrant number 783, dated Decem- 
ber 11, 1937 to William Bennett, 75 hours at fifty 
cents, Booster pump, 1937 maintenance. 

A. That was work on the booster pump cleaning 
out the grass or what it is called. 

Q. Warrant number 808, Oscar Davis man and 
tractor working on matts 14 hours and moving matts 
for dragline 14 hours and some poles, that is on the 
1938 maintenance. That is all that shows. 

A. Yes sir. 
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Mi. Whitla: I object to it being introduced, it 
shows from the evidence that it is not for work on 
the Martin Woldson laterals, it is general work in 
the District and not a bit was on Woldson’s laterals. 
It is misleading and an improper statement. You 
cannot sunply have it labeled one thing and have 
it introduced [362] for that purpose. 

Judge Hunt: I have this to say, this witness 
was asked by counsel to prepare for us a statement 
showing the money spent by the District, year by 
year upon the lateral south of the Booster pump 
and another showing the money spent on the Wold- 
son laterals, and in response to that request he did 
prepare such a list from his record, a copy was given 
to counsel and now he comes in here and testifies,— 
if he tells us that he gave us a false list there isn’t 
much we can do. 

The Court: He says it shows what is on the 
stubs and he presented the original stubs. The ques- 
tion is whether these exhibits are material. 

Judge Hunt: I think it is admissible and if 
they can rebut it that is another matter. 

The Court: You understand when you put a wit- 
ness on the stand to present an account of any 
record of a county or municipality for any such 
record then that is admissible, it is adinissible after 
you tender to the other side the records upon which 
he may cross examine, simply so that they may 
have an opportunity to cross examine. Whether it 
is a private or a public record. When you tender 
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this statement he then has a right to cross examine 
from the record which must be produced. Now he 
shows from the stubs what these amounts represent 
and where the money was spent. [863] Now it is a 
question of what does this show. Do the stubs sustain 
this record. He is showing what the stubs show. 
Do you offer the stubs along with these two exhibits. 

Judge Hunt: Yes we offer them. We ask that 
the stub books be marked and ask that they be 
admitted after being properly marked. 

The Court: I will reserve ruling on these at the 
present, go ahead with this witness. 


Redirect Examination 


By Judge Hunt: 

Q. You were asked to prepare a statement show- 
ing the moneys spent on the Woldson laterals or 
the Woldson land, and also one of the money spent 
on the ditches south of the booster pump. 

A. Yes sir. 

Q. Did you go through the record and prepare 
such a list? 

A. Yes, J went through the stubs. 

Q. Is the list which you hold in your hand, 
according to the best of your ability and knowledge 
as to where the money was spent, a list showing 
what it was spent for? 

Mr. Whitla: I object to this as incompetent, 
irrelevant and immaterial, and improper redirect. 
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The Court: I want to get the facts, I will ask 
him what do they show. 

A. Look at the first item of $485.00, it don’t. 
show that [864] was spent in Mirror Lake. 

Q. Why did you put it on there? 

A. Because we were working in that part of 
the country at that time. 

Q. Was it actually spent in Mirror Lake? 

A. I didn’t put in on the stub. 

Judge Hunt: We are helpless if this officer of 
the District gives us a statement that is not true 
and we are not informed until he gets on the stand 
here and says now that he didn’t put it on the stub. 
Our point here is that it goes to the weight of this 
testimony. 

The Court: But you are asking me to receive 
these two statements in evidence. 

Mr. Whitla: And I challenge every item, there 
is not a single stub that shows that any of this 
work was done on Martin Woldson’s lateral ex- 
clusively. 

The Court: It is agreed that the defendants 
offered this statement for the purpose of showing 
that 1t was spent on the plaintiff’s land? 

Judge Hunt: Yes, we have offered the state- 
ments and now offer the original stubs, I would 
have to go through and read the stubs. 

The Court: Unless this witness can testify from 
his personal knowledge. [365] 
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Mr. Whitla: But Your Honor, the witness has 
been interrogated by them and by myself. 

The Court: But there is still some doubt about 
the exhibits. 

Q. I will ask you if from your independent 
knowledge of the facts relative to the expenditures 
known to you as Commissioner of that District and 
Secretary of the Board, will you state whether or 
not from your independent recollection of the facts, 
whether the facts as stated in exhibits 27 and 28 
are true or not. 

Mr. Whitla: I object to the question as calling 
for a conelusion and leading, and imecompetent, 
irrelevant and immaterial. ’ 

The Court: I want to get at the bottom of this. 
He may answer. 

Q. Is that statement true according to your 
independent recollection of what was done. 

A. I would not go beyond my showing on the 
stubs. 

Q. Do you know of your independent recollec- 
tion whether that accurately reflects the condition. 

A. The condition on the stubs. 

Q. Do the record on the stubs correctly reflect 
all the money spent on the laterals of Mi. Woldson 
and the main lateral south of the booster pump. 
Do they reflect what money was expended there. 

A. It does, yes. [3866] 

The Court: Where was the money spent. 

A. It shows on the stub. 
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Mr. Whitla: Is there a single thing on the stubs 
to show that any was spent on Martin Woldson’s 
laterals exclusive of the main lateral. 

A. No there is not. There is some in Mirror 
Lake. 

The Court: If the Plaintiff’s lands are in Mir- 
ror Lake, now you will have to clear that up. Maybe 
I can clear it up. 

The Court: Mr. Witness, you are holding in 
your hand exhibits 27 and 28. 

A. Yes, that is correct. 

The Court: Taking exhibit 27, did you make 
that? 

A. I made it up first, the first part, but I pre- 
sume that My. Wilson typed it. 

The Court: Did vou check it. 

A. I did this afternoon. 

The Court: From your checking does that cor- 
rectly state what is on the stubs? 

A. Yeg sir. 

The Court: Is that the same situation with re- 
spect to exlnbit 28. 

A. Yes sir. 

The Court: Now, do you think the stubs reflect 
where this money was spent. [867] 

A. It doesn’t state, outside it says labor or 
work on the main ditch. 

The Court: Now do you know from your inde- 
pendent recollection where this money was spent. 

A. It was in the main diteh. 
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The Court: Ag refleeted in both exhibits. 

A. Exhibit 27, that was in the Mirror Lake 
lateral, in the Mirror Lake district. 

Q. Does that district cover the plaintiff’s land? 

A. It does. 

The Court: Do you know that money was spent 
there. 

A. ‘That is my only evidence. It is hard for me 
to remember back seven or eight years. . 

The Court: The stubs do state that money was 
spent in the main laterals in that part of the Dis- 
trict where the plaintiff's land is. 

A. Yes sir. 

Mie Court: That isvexhibit 27. 

A. Yes sir. 

The Court: How about exhibit 28. 

A. That states the main diteh. 

The Court: Where is that. 

A. Part of the main ditch includes the Mirror 
Lake section. 

The Court: Part of it. 

A. Yes sir. [868] 

The Court: Could you tell what part. 

A. From here down here (indicating). 

The Court: Can you give some section or quarter 
section. 

A. From the outlet, the outlet of the main 
ditch. From some place in here, I think section 30. 
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The Court: Part of this shown on exhibit 28 
was spent in that main diteh. 

A. Yes sir. , 

The Court: Is that main ditch used in connec- 
tion with draining plaintiff’s land? 

A. “Mes sir. 

The Court: How much of that exhibit 28 was 
spent in that part of the main ditch. 

A. I cannot tell. 

Mr. Wilson: Witness prepared at my request 
all south of the Booster pump in the main ditch. 

The Court: From the testimony of the witness 
now, exhibit 27 is admissible and, the stubs. Now, 
as to exhibit 28 it is reflected that part of that 
is spent in the main ditch used in draining the 
land of the plaintiff but he doesn’t say what part. 
If we could show what part. Of course, he is testify- 
ing from his independent recollection. I cannot allow 
that in at this time. 

A. Part of the ditch is not in Mirror Lake, and 
part of [869] it runs through Mirror Lake. 

The Court: What part of the ditch runs through 
Mirror Lake. 

A. ‘That is the middle part of the ditch. 

The Court: Can you tell from the exhibits how 
much was spent on that part? 

A. No sir, I cannot. 

The Cowit: ‘That is what I am trying to find out. 

A. It would be impossible for me from these 
stubs to tell where it was all spent. 
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Judge Hunt: T will not pursue it further. T will 
simply repeat that we asked the witness to prepare 


this and if we got false information, 
The Court: He has told about 27, and he is 
testifving from memory as to 28 now. 
Q. You were asked to get the information as to 
the amount of money spent on the main ditch south 


of the booster pump. A. Yes, I was. 

Q. In pursuance of that request you got certain 
information and gave it to Ma. Wilson as bemeg 
the money spent south of the Booster pump. 

mu Phat is correct. 

Judge Hunt: That is all. 


Recross Examination [870] 
by Mr. Whitla: 

Q. This warrant number 600 to Oliver Camp- 
bell, do you have any knowledge of where that was 
used ? A. No sij 1, havent. 

Q. ‘This next, Martin Woldson, gas, labor, clean- 
ing ditches, do you have any information and to 
where that money was used, other than what is on 
the stubs? 

Judge Hunt: We object to this, it has been gone 
over item by item. 

The Court: Yes, it was gone over. These items, 
where was this money shown on exhibit 27 spent? 

A. These two items Martin Woldson, that was 
im Mirror Lake. 
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The Court: How was the rest of it in exhibit 
27 spent? 

A. In the year 1933, them items and in 1935 
that item of $32.00, that was removing the dragline 
out of Mirror Lake. 

The Court: And the two items of $500.00 each 
they were in Mirror Lake. 

A. Yes sir. The only record I have is the stubs. 

The Court: As to these items you know there 
were spent there. 

A. Yes. 

The Court: Now he says the only information 
he has is on the stubs, he confined his testimony 
to that and not any recollection. I realize it is 
hard [871] for him to remember where the money 
was spent m the district. He is not subject to any 
eviticizm on that. 

Judge Hunt: That is why we asked him to get 
the record for us and he did that, and now he 
comes in and says the stubs don’t show where the 
money was spent and that is all he depends on. 

The Court: I will ask you once more. Is it your 
testimony that you gathered this information from 
the stubs of the District which you offered here. 

A. That is correct. 

The Court: Have you any independent recollec- 
tion other than the stubs where this money was 
spent. 

A. No, I haven’t. 
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The Court: Tis statement now doesn’t show 
where this was spent. When J questioned him be- 
fore he said some was spent in this Mirror Lake 
area where the Plaintiff’s land was located now, 
he said he gets his information from the stubs of 
the warrants. I will sustain the objection, the proper 
proof has not been made to allow these exhibits in 
evidence. 

Q. I hand you exhibit 35, is this signed by 
yourself Mr. Bauman and Ms. Copeland. Did you 
sent that notice to Mv. Woldson ? A. I did. 

Q@. All of the Commissioners signed that? [372] 

A. Yes sir. 

Judge Hunt: We have no objection to the ex- 
hibit going in. 

The Court: Then it may be admitted. 


PLAINTIFF’S EXHIBIT No. 35 
Admitted Nov. 22, 1941. 


Bonners Ferry, Idaho 
July 7, 1940 


On our inspection of the ditches this morning 
it was found necessary to clean out two shdes m 
the main ditch a short distance from the south east 
corner in the ditch west from the corner. 

It was agreed by the com. that we hire Ma. Wold- 
son's dragline to do the work. That machine is 
now working in Mirror Lake. The Dramage Dist. 
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(Testimony of John Davidson.) 
no. 1 will pay all expences in connection with clean- 
ing out the two slides in the main ditch. 
not to excede 2-8 hour days. 
S. M. BAUMAN 
JOHN DAVIDSON 
ROY COPELAND. [449] 


Q. Myr. Davidson, something was said about some 
additional booster pump being put in this district 
recently and some electric power or current fur- 
nished to pump water. 

Judge Hunt: We object to this, it is a part of 
the Plaintiff’s case and not proper cross examina- 
tion. 

The Court: I will allow it in, we will save time. 

Q. Something was said about new booster pumps 
and electric current furnished for them to pump 
water out of the district during the fall and winter 
season. Who furnished that current. Who pays 
for it. 

A. The village of Bonners Ferry furnishes it. 

Mr. Whitla: I will make him my witness in 
rebuttal now, and for the purpose of the last ques- 
tion. 

The Court: Very well. 

Q. Who pays for the power to pump the water. 

A. ‘The Kootenai Power and Light Company. 

Q. The Western Kootenai Power Company from 
Canada. A. Yes sir. 
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(‘Testnnony of John Davidson.) 

Om Why? 

A. Well, because they are the ones that hold 
the water up [373] high. | 

Q. Does that apply to all the power used to 
pump water out of that lake? A. Yes siv. 

Q. What did the Westem Kootenai Power Com- 
pany do toward paying for these pumps beimeg in- 
stalled ? 

A. They paid one-half of the expense of install- 
ing, and one-half of the labor. 

Q. That was also because they are backing the 
water up in the Kootenai river? 

Judge Hunt: Objected to as leading. 

The Court: Sustained. 

Q. State whey they make this payment. 

A. They are making the payment because they 
are the cause of our pumping. 

Q. Who was it that took up the matter of object- 
ing to the Western Kootenai Power Company that 
unless they made some adjustment to this district— 

Judge Hunt: We object to that as not proper 
rebuttal. 

The Court: Overruled. 

Q. Who was it that took this adjustment up. 

A. Well, it came up this way, they were holding 
the water up so high in the River so that we could 
not use our natural outlet, and any pumping  ex- 
pense they agreed to pay for. [874] 

Q. What did Martin Woldson have to do rela- 
tive to getting this adjustment ? 
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(Testimony of John Davidson.) 

Judge Hunt: We object to this as hearsay. 

Q. If you know of your own knowledge. 

A. The reason is that our District is the lowest 
district im the valley and most severely affected 
by the high water, that is why they are paying for 
the expense of keeping the water out of the Dis- 
trict for the winter months. 

Judge Hunt: Is that what you know of your own 
knowledge. 

A. Yes sir. 

Q. Who made the protest of their backing this 
water up? 

Judge Hunt: That would be hearsay, we object. 

Q. They had a hearing on this protest in Bon- 
ners Ferry. 

A. Mr. Whitla and Mr. Woldson was at that 
hearing and I was at the hearing myself. 

Q. Did this adjustment grow out of that hear- 
ing? Ae Yesusit 

Nir. Whitha: Thaters all. 


Recross Examination 

By Judge Hunt: 

Q. Where do you get that power. 

A. Bonners Ferry. 

Q. Who pays the bill to the Village of Bonners 
Ferry. 

A. The District is paying it at the present time, 
during [875] the time when the water is held up 
in the spring we are sending a statement to the 
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(‘Testimony of John Davidson.) 
Kootenai Power and Light Company and they send 
the money. 

Q. Then the Wester Kootenai Power Com- 
pany does not pay the power bill. 

Mr. Whitla: We make the objection that it is 
argumentative. 

The Cowt: No, he asked do they pay the hill. 

Q. How often do you get the power bill? 

A. Once a month. 

Q. Do you issue a warrant. 

A. Issue warrant each month. 

Q. Do you issue it to the Village of Bonners 
Ferry for the Power bill? A. Yes sir. 

Q. And you get a refund from the Western 
Kootenai Power Company for a part of the 
pumping. | 

A. We get a refund from Bonners Ferry if we 
pay the bill within a certain time. 

Q. You have a separate meter don’t you for the 
pumping ? A. Yes sit. 

Q. You get no refund from anybody? 

A. On the bill we do. 

Q. You have a separate bill for the power at 
the Booster pump. 

A. Not a separate bill. It is the same bill but 
a separate [876] item. 

Q. Did you ever get a refund or anything else 
for power used in operating the booster pump? 

A. We get a ten per cent discount if it is paid 
by the 10th of the month. 
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(Testimony of John Davidson.) 
Q. Everybody gets that. A. Yes. 
Q. Other than that do you get any refund? 
& No. sit. 
Q. The only refund you get is at the outlet. 
A. The two pumps on the same bill. 
Q. But segregated as separate items. 
A. Yes sir. 
(. You have a motor at the outlet. 
TM NEES 
Q. How much rebate do you get for the bill 
using power at the outlet. A. I cannot say. 
Q. Can you fix it in a percentage? 
A. Ten per cent. 
@. That is the only rebate you get. 
A. Yes sit. 
Judge Hunt: Very well, that is all. 


Redirect Examination 

By Mi. Whitla: 

Q. The city gives a rebate of ten per cent. [3877] 

ey.) VY e@s.cie 

Q. Does that have anything to do with the West- 
ern Kootenai paying this bill in the Spring for 
the Winter pumping. AS 1 think nor 

Q. What do vou do relative to sending this bill? 

A. Get this bill together and making an itemized 
statement we get the money, that is what is spent 
for power. 

Mr. Whitla: That is all. 
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(Testimony of John Davidson.) 
Reeross Examination 
By Judge Hunt. 

Q. You mean that you don’t pay any power 
bill to anyone for power? 

A. Not im the winter months. 

Q. In the winter months there is a refund. 

ue “Aees) SIT. 

Q. What about the power in the summer? 

A. We get ten per cent rebate. 

Q. No rebate from the Village of Bonners Ferry 
to the Western Kootenai Power Co. 

A. The bills in the winter are the same as in 
the summer. 

Q. Does the Western Kootenai Power Company 
give your Company or District a rebate of the power 
used in the summer. we No; 

Q. What does the Western Kootenai Power 
Company give back for the power used in the win- 
ter time ? A. What we are actually out. [878] 

Q. At the outlet pump? 

A. Both pumps, what the bills call for. 

Q. I want to clear this up if I can. Isn’t it a 
fact that the drainage district itself pays for the 
entire pumping bill in the summer months? 

A. That is correct. 

Q. In the winter months the Western Kootenai 
Power Company makes good for the bill you incur 
in pumping in the winter? 

A. That’s correct. 

Judge Hunt: ‘That is all. 
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My. Whitla: That is our ease. 
The Court: Both sides rest. 
Judge Hunt: That is right. 
Mr. Whitla: Yes, we rest. 


State of Idaho, 
County of Ada—ss. 

I, G. C. Vaughan, hereby certify that I am the 
Court reporter who took the proceedings and testi- 
mony in the foregoing cause in shorthand, and 
thereafter transcribed the same into longhand, and 
I further certify that the foregoing transcript con- 
sisting of pages 1 to 302 exclusive of this certificate 
contains all the evidence given and the proceedings 
had in and about the trial of said cause, and that 
the same is a true and correct transcript of said 
testimony and proceedings. 

In Witness Whereof I have hereunto set my hand 
this 7th day of March 1942. 

G, C. VAUGHAINT 
Reporter. 


[Endorsed]: Filed April 9, 1942. 
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[Title of District Court and Cause. ] 
COST BOND ON APPEAL 


Know All Men by These Presents that Martin 
Woldson, as principal and the Aetna Casualty & 
Surety Company, a corporation, duly organized and 
existing under and by virtue of the laws of the State 
of Connecticut, and duly authorized to do business 
in the State of Idaho and to act as such on any and 
all undertakings in the Federal Court of the United 
States, as surety, acknowledge ourselves to be 
jointly indebted to 8S. M. Bauman, Roy Copeland 
and the National Surety Company Appellees in the 
above cause, in the sum of Two Hundred Fifty 
($250.00) Dollars, conditioned that whereas on the 
13th day of January, 1942 in the District Court of 
the United States for the District of Idaho, North- 
ern Division, in a suit pending in that Court where- 
in the said Martin Woldson was plaintiff and the 
said S. M. Bauman, Rov Copeland and the National 
Surety Company were defendants, known in the 
civil docket as No. 1488, a judgment was rendered 
against the said Martin Woldson as plaintiff and 
the said Martin Woldson having filed in the office 
of the Clerk of the District Court, a motion on ap- 
peal to the United States Cirenit Court of Appeals, 
for the Ninth Circuit, to be holden in the City 
of San Francisco, in the State of California. 

Now, the conditions of the above obligation is such 
that [381] if the said Martin Woldson shall prose- 
cute his appeal to effect and answer all costs if the 
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appeal is dismissed, or the judgment affirmed, or 
such costs as the Appellant Court may award if 
the judgment is modified, then the above obligation 
is void, else to remain in full force and _ effect. 
MARTIN WOLDSON 
Principal 
(Seal) AETNA CASUALTY & SURE- 
TY COMPANY a corporation 
By OSCAR W. NELSON 
By Ay i, GREEDY 
Attorneys in Fact 


Approvedithis sea day of April, A. D. 1942. 


District Judge. 
[Endorsed]: Filed Apr. 8, 1942. [882] 


[Title of District Court and Cause. ] 
PETITION 


Now comes Martin Woldson, the appellant in the 
above entitled action and respectfully states and 
shows to this Honorable Court that there has been 
introduced evidence in this case as Exhibits 11 and 
24, consistng of maps whieh can not be properly 
printed so as fo correctly show and designate the 
contents thereof or so that the appellant Court may 
propetly have said matter before it, and your peti- 
tioner therefore prays an order of this Court direct- 
ing that the original of said maps, exhibits 11 and 
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24, be by the Clerk of this Court transported to the 
Cirveuit Court of Appeals to be used by them upon 
the hearing of this case and that said exhibits may 
be transported by mail in the ordinary method of 
furnishing papers to said Court. 
EZRA R,. WHITLA 
i. T. SN@DSON 
Attorneys for Martin Woldson, 
Appellant 
Res. & P. O. Add. Coeur d’Alene, 
Tdaho 


[Endorsed]: Filed April 8, 1942. [383] 


[Title of District Court and Cause. ] 
ORDER 


In this matter upon considering the petition of 
Martin Woldson to send to the Cirenit Court of 
Appeals as part of the record on appeal in this mat- 
ter original papers consisting of maps introduced 
im evidence as Exhibits 11 and 24 and it appearing 
that it is proper so to do: 

It Is Ordered that the Clerk of this Court for- 
ward said naps with the record on appeal in this 
case by United States mail the same as other rec- 
ords are submitted to said Cireuit Court of Appeals 
to be by them kept until said cause is determined 
and then returned as provided by law. 
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Dated this 8th day of April, A. D. 1942. 
CHARLES C. CAVANAH 
Judge. 


[Endorsed]: Filed April 8, 1942. [384] 


[Title of District Court and Cause. ] 


PETITION FOR ADDITIONAL ORIGINAT, 
EXHIBITS TO BE FURNISHED APPEL- 
LANT COURT 


Now comes Martin Woldson, the appellant by 
Ezra R. Whitla and E. T. Knudson, and respect- 
fully petitions that additional original exhibits in 
addition to those which this Court has heretofore 
directed be furnished to the Circuit Court of Ap- 
peals in heu of trying to melude the same in the 
record being furnished, to wit: 

Exhibit No. 19 which comprises a large amount 
of tax receipts and which it would be hard to be 
printed to be intelligent to the Cireuit Court of 
Appeals. 

Exhibit No. 25 which is a voluminous specification 
and general instructions to bidders which it would 
be very hard to have printed so that the same would 
be intelligent to the Cireuit Court of Appeals and 
affiant is informed by the Clerk of this Court that 
it would be much better to have said exhibits sent 
up as original exhibits and in your petitioner’s opin- 
ion the same should be inspected by appellant court. 
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Exhibit No. 18 is a large amount of tax deeds and 
which it would be hard to be printed to be intelli- 
gent to the Cireuit Court of Appeals. 

Your petitioner prays that an order may be made 
herein directing the said original exhibits be for- 
warded to the Circuit Court of Appeals. 

Dated this 28th day of April, A. D. 1942. 

EZRA R. WHITLA 
EK. T. KNUDSON 
Attorneys for Martin Woldson, 
Rese cue On Ack. “Coeur 
d’Alene, Idaho. 


[Endorsed]: Filed April 30, 1942. [885] 


[Title of District Court and Cause. ] 
ORDER 

The Clerk is Ordered and Directed that original 
exhibits 18, 19 and 25 in the above cause are to be 
transported to the Cireuit Court of Appeals for 
inspection. 

Dated April 30, 1942. 

CHARLES C. CAVANAH 
District Judge. 
[Endorsed]: Filed April 30, 1942. [386] 
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[Title of District Court and Cause. ] 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


‘To W. D. McReynolds, Clerk United States District 
Court for the District of Idaho, Northern Divi- 
sion: 


You will please prepare a transeript on Appeal 
herein including therein the following papers: 

1. Complaint filed March 6, 1941. 

2. Answer to complaint filed May ....., 1941. 

3. Opinion filed January 5, 1942. 

4, Findings of Fact and Conclusions of Law 
fled Jan. 13, 1942. 

» Judgment to inelude the complete judgment 
roll filed Jan. 13, 1942. 

6. Objection to the proposed Findings of Fact 
and Conclusions of Law filed Jan. ....., 1942. 

7. Statement of points upon which appellant in- 
tends to rely as assignments of error filed April 8, 
1942. 

8. Petition for allowance of appeal filed April 8, 
1942. 

9, Order allowing appeal and fixing bond filed 
Apr. 8, 1942. 

10. Notice of appeal filed April 8, 1942. 

11. Complete transcript of the evidence. 

12. Petition to furnish the Cireuit Court of Ap- 
peals with original exhibits 11 and 24, being the 
maps in evidence filed April 8, 1942. 


S.M. Bauman, et al. 461 


13. Order providing for furnishing the original 
exhibits 11 and 24 filed April 8, 1942. 

14. All exlibits introduced and received in evi- 
denee, including exhibits 20 and 21 being exhibits 1 
to 35 inclusive. [450] 

15. Copy of this designation of contents of the 
record on appeal. 

16. Certificate of Clerk to the Transcript. 

EZRA R. WHITLA 
E. T. KNUDSON 
Attorneys for Appellant, Res. & 
P. O. Add. Coeur d’Alene, 
Idaho. 


[Endorsed]: Filed April 8, 1942. [451] 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK OF UNITED 
iatis DISTRICT COURT TO TRAN- 
SCRIPT OF RECORD 


United States of America, 
District of Tdaho—ss. 


I, W. D. McReynolds, Clerk of the District Court 
of the United States, for the District of Idaho, do 
hereby certify the foregoing typewritten pages mum- 
bered 1 to 451, inclusive, to be a full, trne and ecor- 
rect copy of so much of the records, papers and pro- 
ceedings in the above entitled cause as are necessary 
to the hearmg of the appeal thereon in the United 
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States Circuit Court of Appeals for the Ninth Cir- 
euit in accord with designation of contents of record 
on appeal of the appellant, as the same remain on 
file and of record in the office of the Clerk of said 
District Court, and that the same constitutes the 
record on the appeal to the United States Cireuit 
Conrt of Appeals for the Ninth Cireuit. 

IT Further Certify That the fees of the Clerk of 
this Court for preparing and certifying the fore- 
going typewritten record amount to the sum of 
$77.10, and that the same have been paid in full 
by the appellant. 

In Witness Whereof, J have hereunto set my 
hand and affixed the seal of said Court, this 30th 
day of April, 1942. 

(Seal) W. D. McREYNOLDS 

Clerk. 


[Endorsed]: No. 10128. United States Cirenit 
Comt of Appeals for the Ninth Cireuit. Martin 
Woldson, AppeHant, vs. S. M. Bauman, Roy Cope- 
land and The National Surety Company, a corpo- 
ration of the State of New York, Appellees. Tran- 
seript of Record. Upon Appeal from the District 
Court of the United States for the District of 
Idaho, Northern Division. 

Filed May 4, 1942. 

PAUL P. OER IEN, 
Clerk of the United States Cireuit Court of Appeals 
for the Ninth Cireuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 10128 


MARTIN WOLDSON 
Plaintiff, 


VS. 


S. M. BAUMAN, ROY COPELAND and THE 
NATIONAL SURETY COMPANY, a corpora- 
tion of the State of New York, 

Defendants. 


NOTICE OF ADOPTION 


The Appellant herein adopts as his points on ap- 
peal the statement of points appearing in the tran- 
seript of the record and desires that the record be 
printed in its entirety. 

Dated this 9th day of May, A. D. 1942. 

EZRA R. WHITLA 
E. T. KNUDSON 
Attomeys for Plaintiff, Res. & 
P. O. Add. Coeur d'Alene, 
Idaho 


[Endorsed]: Filed May 11, 1942. Paul P. 
O’Brien, Clerk. 


